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Forward-Looking Statements

This report contains forward-looking statements within the meaning of Section 21E of the Securities Exchange Act of 1934, as amended (“the Exchange Act”), and
Section 27A of the Securities Act of 1933, as amended, relating to our business and financial outlook, which are based on our current beliefs, assumptions,
expectations, estimates, forecasts and projections. In some cases, you can identify forward-looking statements by terminology such as “may,” “will,” “should,”
“expects,” “plans,” “anticipates,” “believes,” “estimates,” “projects,” “intends,” “predicts,” “potential,” or “continue” or other comparable terminology. These
forward-looking statements are not guarantees of our future performance and involve risks, uncertainties, estimates and assumptions that are difficult to predict ,
including the risks described Part I, Item 1A under the heading Risk
Factors
in our Annual Report on Form 10-K for the year ended December 31, 2017 (the “2017
Form 10-K”) and other SEC filings. Therefore, our actual outcomes and results may differ materially from those expressed in these forward-looking statements. You
should not place undue reliance on any of these forward-looking statements. Further, any forward-looking statement speaks only as of the date hereof, unless it is
specifically otherwise stated to be made as of a different date. We undertake no obligation to further update any such statement, or the risk factors described in
the 2017 Form 10-K and other SEC filings, to reflect new information, the occurrence of future events or circumstances or otherwise.
 
 

Trademarks

Solely for convenience, our trademarks and trade names in this report are referred to without the ® and ™ symbols, but such references should not be construed as
any indicator that we will not assert, to the fullest extent under applicable law, our rights thereto.
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PART I. F INANCIAL INFORMATION

Item 1. Financial Statements

ORTHOFIX INTERNATIONAL N.V.
Condensed Consolidated Balance Sheets
 

(U.S. Dollars, in thousands, except share data)  
March 31,

2018   
December 31,

2017  
  (Unaudited)      
Assets         
Current assets         

Cash and cash equivalents  $ 77,056  $ 81,157 
Accounts receivable, net of allowances of $8,934 and $8,405, respectively   77,182   63,437 
Inventories   77,686   81,330 
Prepaid expenses and other current assets   31,219   25,877 

Total current assets   263,143   251,801 
Property, plant and equipment, net   43,973   45,139 
Patents and other intangible assets, net   13,150   10,461 
Goodwill   53,565   53,565 
Deferred income taxes   28,359   23,315 
Other long-term assets   6,814   21,073 
Total assets  $ 409,004  $ 405,354 
Liabilities and shareholders’ equity         
Current liabilities         

Accounts payable  $ 14,012  $ 18,111 
Other current liabilities   51,171   61,295 

Total current liabilities   65,183   79,406 
Other long-term liabilities   30,647   29,340 
Total liabilities   95,830   108,746 
Contingencies (Note 5)         
Shareholders’ equity         

Common shares $0.10 par value; 50,000,000 shares authorized;
   18,405,344 and 18,278,833 issued and outstanding as of March 31,
   2018 and December 31, 2017, respectively   1,841   1,828 
Additional paid-in capital   228,356   220,591 
Retained earnings   78,493   70,402 
Accumulated other comprehensive income   4,484   3,787 

Total shareholders’ equity   313,174   296,608 
Total liabilities and shareholders’ equity  $ 409,004  $ 405,354

 

The
accompanying
notes
form
an
integral
part
of
these
condensed
consolidated
financial
statements
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ORTHOFIX INTERNATIONAL N.V.
Condensed Consolidated Statements of Operations and Comprehensive Income (Loss)
 

  
Three Months Ended

March 31,  
(Unaudited, U.S. Dollars, in thousands, except share and per share data)  2018   2017  
Net sales  $ 108,709  $ 102,738 
Cost of sales   24,147   22,581 
Gross profit   84,562   80,157 

Sales and marketing   50,268   48,532 
General and administrative   19,484   18,282 
Research and development   6,937   7,424 

Operating income   7,873   5,919 
Interest income (expense), net   (183)   45 
Other income (expense), net   2,912   (4,348)

Income before income taxes   10,602   1,616 
Income tax expense   (5,373)   (3,924)
Net income (loss) from continuing operations   5,229   (2,308)
Discontinued operations (Note 5)         

Loss from discontinued operations   (3)   (527)
Income tax benefit   —   181 

Net loss from discontinued operations   (3)   (346)
Net income (loss)  $ 5,226  $ (2,654)
Net income (loss) per common share—basic         

Net income (loss) from continuing operations  $ 0.28  $ (0.13)
Net loss from discontinued operations   —   (0.02)

Net income (loss) per common share—basic  $ 0.28  $ (0.15)
Net income (loss) per common share—diluted         

Net income (loss) from continuing operations  $ 0.27  $ (0.13)
Net loss from discontinued operations   —   (0.02)

Net income (loss) per common share—diluted  $ 0.27  $ (0.15)
Weighted average number of common shares:         

Basic   18,404,856   17,979,675 
Diluted   18,874,591   17,979,675 
         

Other comprehensive income, before tax         
Unrealized gain (loss) on debt securities   —   (3,220)
Reclassification adjustment for loss on debt securities in net income   —   5,585 
Currency translation adjustment   697   234 

Other comprehensive income before tax   697   2,599 
Income tax related to items of other comprehensive loss   —   (900)

Other comprehensive income, net of tax   697   1,699 
Comprehensive income (loss)  $ 5,923  $ (955)

The
accompanying
notes
form
an
integral
part
of
these
condensed
consolidated
financial
statements
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ORTHOFIX INTERNATIONAL N.V.
Condensed Consolidated Statements of Cash Flows
 

  
Three Months Ended

March 31,  
(Unaudited, U.S. Dollars, in thousands)  2018   2017  
Cash flows from operating activities         

Net income (loss)  $ 5,226  $ (2,654)
Adjustments to reconcile net income to net cash from operating activities         

Depreciation and amortization   4,369   5,075 
Amortization of debt costs and other assets   375   360 
Provision for doubtful accounts   (35)   532 
Deferred income taxes   277   5,074 
Share-based compensation   3,916   2,816 
Other-than-temporary impairment on debt securities   —   5,585 
Gain on valuation of equity securities   (1,629)   — 
Other   208   242 

Changes in operating assets and liabilities         
Accounts receivable   (4,925)   (2,074)
Inventories   1,664   (2,750)
Prepaid expenses and other current assets   2,166   (203)
Accounts payable   (4,459)   1,014 
Other current liabilities   (11,310)   (23,253)
Other long-term assets and liabilities   597   (663)

Net cash from operating activities   (3,560)   (10,899)
Cash flows from investing activities         

Capital expenditures for property, plant and equipment   (2,831)   (3,721)
Capital expenditures for intangible assets   (607)   (184)
Purchase of intangible assets and other investments   (1,217)   — 
Other investing activities   —   474 

Net cash from investing activities   (4,655)   (3,431)
Cash flows from financing activities         

Proceeds from issuance of common shares   4,378   3,876 
Payments related to withholdings for share-based compensation   (516)   (2,079)
Payment of debt issuance costs   (165)   — 

Net cash from financing activities   3,697   1,797 
Effect of exchange rate changes on cash   417   244 
Net change in cash,  cash equivalents, and restricted cash   (4,101)   (12,289)
Cash,  cash equivalents, and restricted cash at the beginning of the period   81,157   53,941 
Cash, cash equivalents, and restricted cash at the end of the period  $ 77,056  $ 41,652 
         
Noncash activities:         

Purchase of intangible assets   1,181   —
 

The
accompanying
notes
form
an
integral
part
of
these
condensed
consolidated
financial
statements
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ORTHOFIX INTERNATIONAL N.V.
Notes to the Unaudited Condensed Consolidated Financial Statements

Business and basis of presentation

Orthofix International N.V., together with its subsidiaries (the “Company”) is a global medical device company focused on musculoskeletal healing products and
value-added services. Headquartered in Lewisville, Texas, the Company has four strategic business units (“SBUs”) that are also its reporting segments: BioStim,
Extremity Fixation, Spine Fixation, and Biologics.

The accompanying unaudited condensed consolidated financial statements have been prepared in accordance with generally accepted accounting principles in the
United States (“U.S. GAAP”) for interim financial information and with the instructions to Form 10-Q and Rule 10-01 of Regulation S-X. Pursuant to these rules and
regulations, certain information and note disclosures normally included in financial statements prepared in accordance with U.S. GAAP have been condensed or
omitted. In the opinion of management, all adjustments (consisting of normal recurring items) considered necessary for a fair statement have been included. These
condensed consolidated financial statements should be read in conjunction with the consolidated financial statements and related notes contained in the
Company’s Form 10-K for the year ended December 31, 2017. Operating results for the three months ended March 31, 2018 are not necessarily indicative of the
results that may be expected for other interim periods or the year ending December 31, 2018.

The preparation of financial statements in conformity with U.S. GAAP requires management to make estimates and assumptions that affect the amounts reported
in the financial statements and accompanying notes. On an ongoing basis, the Company evaluates its estimates including those related to revenue recognition,
contractual allowances, doubtful accounts, inventories, goodwill and intangible asset impairment, fair value measurements, litigation and contingent liabilities,
income taxes, and share-based compensation. Actual results could differ from these estimates.
 
 
1. Recently adopted accounting standards and recently issued accounting pronouncements
 
Adoption
of
accounting
standards
update
(“ASU”)
2014-09,
Revenue
from
Contracts
with
Customers
(Topic
606)

In May 2014, the FASB issued ASU 2014-09. Topic 606 supersedes the revenue recognition requirements in Topic 605, Revenue
Recognition
, and requires entities to
recognize revenue when control of the promised goods or services is transferred to customers at an amount that reflects the consideration to which the entity
expects to be entitled in exchange for those goods or services. The Company adopted ASC 606 as of January 1, 2018 using the modified retrospective transition
method. Results for prior period amounts are not adjusted and continue to be reported in accordance with the Company’s historic accounting under the previous
revenue recognition standard, Topic 605. See Note 7 for further details.

Adoption
of
ASU
2016-01,
Financial
Instruments
–
Overall
(Subtopic
825-10),
and
ASU
2018-03,
Technical
Corrections
and
Improvements
to
Financial
Instruments
–
Overall
(Subtopic
825-10)

In January 2016, the FASB issued ASU 2016-01, which was then further clarified in ASU 2018-03, in February 2018. This guidance requires entities to generally
measure equity investments at fair value and recognize any changes in fair value in net income. However, for certain equity investments that do not have readily
determinable fair values, the new guidance allows entities to choose to measure these investments using a new measurement alternative, which values the
investments at cost, less any impairments, plus or minus changes resulting from observable price changes in orderly transactions for identical or similar investments
of the same issuer. The Company prospectively adopted both ASU 2016-01 and ASU 2018-03 on January 1, 2018 and elected to use the new measurement
alternative for the Company’s equity investments in Bone Biologics, Inc. (“Bone Biologics”), which have historically been held at cost. This resulted in an increase in
the previously recorded value of the Company’s equity investments in Bone Biologics, which are recorded within other long term assets, of $1.6 million, or $0.09
per share before taxes, which was included in other income. See Note 4 for further details.

Adoption
of
ASU
2016-16,
Income
Taxes
(Topic
740):
Intra-Entity
Transfers
of
Assets
Other
Than
Inventory

In October 2016, the FASB issued ASU 2016-16, which reduces diversity in practice of accounting for intra-entity transfers of assets, particularly for intra-entity
transfers of intellectual property. The new standard states an entity should recognize the income tax consequences of an intra-entity transfer when the transfer
occurs, as opposed to historical U.S. GAAP guidance which prohibited the recognition of current and deferred income taxes for an intra-entity asset transfer until
the asset had been sold to an outside party. During the third and fourth quarters of 2017, the Company executed two intra-entity asset transfers that resulted in
prepaid income taxes of $8.6 million. The Company adopted this new standard using a modified retrospective approach as of January 1, 2018, which
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resulted in a reduction of prepaid income taxes and an increase in deferred tax assets with these changes offset by an adjustment to the Company's opening
retained earnings of approximately $1.9 mi llion. Adoption of this guidance did not have a material impact to the Company’s consolidated statements of operations
and comprehensive income (loss) or to its consolidated statements of cash flows.

Adoption
of
ASU
2016-18,
Statement
of
Cash
Flows
(Topic
230):
Restricted
Cash

In November 2016, the FASB issued ASU 2016-18, which reduces diversity in classification and presentation of restricted cash, including transfers between cash and
restricted cash, on the statement of cash flows. The Company adopted this standard as of January 1, 2018 using a retrospective transition approach. Adoption of
this ASU resulted in a decrease in net cash from operating activities of $14.4 million for the three months ended March 31, 2017.

Adoption
of
ASU
2017-01,
Business
Combinations
(Topic
805)

In January 2017, the FASB issued ASU 2017-01, which clarifies the definition of a business. This amendment states that when substantially all of the fair value of
gross assets acquired is concentrated in a single identifiable asset or a group of similar identifiable assets, that the set of assets acquired is not a business, which will
likely result in more acquisitions being accounted for as asset acquisitions rather than business combinations. Based upon this guidance, which the Company
adopted as of January 1, 2018, the Company accounted for an acquisition during the first quarter of 2018 for approximately $1.9 million as an asset acquisition
rather than a business combination, as the set of assets acquired did not meet the definition of a business.

Recently
issued
accounting
pronouncements
 

Topic  Description of Guidance  Effective Date  Status of Company's Evaluation
Leases
(ASU 2016-02)

 Requires a lessee to recognize lease assets and
lease liabilities for leases classified as operating
leases. Applied using a modified retrospective
approach.

 January 1, 2019  The Company has established a cross-functional
implementation team to analyze the impact of the standard on
the Company's population of leases and to evaluate the
Company's current accounting policies relating to leases. The
Company is currently evaluating the impact this ASU may have
on its consolidated financial statements; however, the Company
expects this guidance will materially impact the Company's
consolidated balance sheet, resulting in current operating lease
obligations being reflected on the consolidated balance sheet.

Goodwill
(ASU 2017-04)

 Eliminates Step 2 of the current goodwill
impairment test, which requires a hypothetical
purchase price allocation to measure goodwill
impairment. A goodwill impairment loss will instead
be measured at the amount by which a reporting
unit's carrying value exceeds its fair value, not to
exceed the recorded amount of goodwill. Applied
on a prospective basis, with early adoption
permitted.

 January 1, 2020  The Company is currently evaluating the impact this ASU may
have on its consolidated financial statements. However, the
Company does not expect this ASU to have a significant impact
on its financial statements or disclosures.

Comprehensive
income
(ASU 2018-02)

 Allows entities to reclassify from accumulated other
comprehensive income to retained earnings
stranded tax effects resulting from the Tax Cuts and
Jobs Act (the "Tax Act"). Applied either in the period
of adoption or retrospectively to each period (or
periods) in which the effect of the change in the
U.S. federal corporate income tax rate in the Tax Act
is recognized.

 January 1, 2019  The Company is currently evaluating the impact this ASU may
have on its consolidated financial statements.
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2. Inventories

Inventories were as follows:
 

(U.S. Dollars, in thousands)  
March 31,

2018   
December 31,

2017  
Raw materials  $ 5,889  $ 6,067 
Work-in-process   13,666   12,487 
Finished products   58,131   60,441 
Deferred cost of sales   —   2,335 
Inventories  $ 77,686  $ 81,330

 

 
Prior to the adoption of ASU 2014-09, or for all periods presented prior to January 1, 2018, deferred cost of sales resulted from transactions where the Company
had shipped product or performed services for which all revenue recognition criteria had not yet been met. Once all revenue recognition criteria had been met, the
revenue and associated cost of sales were recognized. Subsequent to the adoption of ASU 2014-09, the Company no longer has transactions which result in the
recognition of deferred cost of sales. See Note 7 for further discussion of the Company’s adoption of ASU 2014-09.
 
 
3. Long-term debt

As of March 31, 2018, the Company has not made any borrowings under the five year $125 million secured revolving credit facility it entered into in August 2015
with JPMorgan Chase Bank, N.A., as Administrative Agent, and certain lenders. The Company has also not made any borrowings on its €5.8 million ($7.1 million)
available line of credit in Italy as of March 31, 2018.  The Company is in compliance with all required financial covenants as of March 31, 2018.
 
 
4. Fair value measurements

The fair value of the Company’s financial assets and liabilities measured on a recurring basis were as follows:
 

   March 31,
2018   

December 31,
2017  

(U.S. Dollars, in thousands)  Level 1   Level 2   Level 3   Total   Total  
Assets                     

Collective trust funds  $ —  $ 100  $ —  $ 100  $ 100 
Treasury securities   563   —   —   563   556 
Equity warrants   —   519   —   519   311 
Equity securities   —   4,379   —   4,379   2,457 
Debt security   —   —   16,050   16,050   16,050 

Total  $ 563  $ 4,998  $ 16,050  $ 21,611  $ 19,474 
Liabilities                     

Deferred compensation plan  $ —  $ (1,398)  $ —  $ (1,398)  $ (1,379)
Total  $ —  $ (1,398)  $ —  $ (1,398)  $ (1,379)

 
Equity
Warrants
and
Securities

The Company holds investments in common stock and warrants to purchase shares of common stock of Bone Biologics, Inc. (“Bone Biologics”). Both of these
instruments are recorded within other long-term assets. Prior to 2018, these instruments were accounted for at cost as the fair value of these instruments was not
readily determinable. Effective January 1, 2018, the Company is required to measure these equity investments at fair value and recognize any changes in fair value
in net income as a result of adopting ASU 2016-01. However, for certain equity investments that do not have readily determinable fair values, the new guidance
allows entities to choose to measure these investments using a new measurement alternative, which values the investments at cost, less any impairments, plus or
minus changes resulting from observable price changes in orderly transactions for identical or similar investments of the same issuer. The Company has elected to
use the new measurement alternative for these equity investments in Bone Biologics, which resulted in an increase in the previously recorded value of the equity
investments of $1.6 million, or $0.09 per
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share before taxes, which was included in other income. In addition, the Company made an additional investment in Bone Biologics during the first quarter of 2018,
in which it purchased an additional 250,000 shares of common stock for $0.5 million.
 
Debt
Security

The Company holds a debt security of eNeura, Inc., a privately held medical technology company that is developing devices for the treatment of migraines. The debt
security matures on March 4, 2019 . The fair value of the debt security, which is recorded within other current assets, is based upon significant unobservable inputs,
including the use of a discounted cash flow model, requiring the  Company  to develop its own assumptions; therefore, the Company has categorized this asset as a
Level 3 financial asset. As of March 31, 2018, the Company reassessed its estimate of fair value based on current financial information and other assumptions,
resulting in a fair value of $16.1 million, which is consistent with the Company’s estimated fair value of the debt security as of December 31, 2017. This compares to
an amortized cost basis in the debt security of $9.0 million.

The following table provides a reconciliation of the beginning and ending balances for debt securities measured at fair value using significant unobservable inputs
(Level 3):
 
(U.S. Dollars, in thousands)  2018   2017  
Balance at January 1  $ 16,050  $ 12,220 

Accrued interest income   —   — 
Gains or losses recorded for the period         

Recognized in net income   —   (5,585)
Recognized in other comprehensive income   —   2,365 

Balance at March 31  $ 16,050  $ 9,000
 

 
 

5. Contingencies

In addition to the matters described below, in the normal course of its business, the Company is involved in various lawsuits from time to time and may be subject
to certain other contingencies. The Company believes any losses related to these matters are individually and collectively immaterial as to a possible loss and range
of loss.

Discontinued
Operations
–
Matters
Related
to
Breg
and
Possible
Indemnification
Obligations

On May 24, 2012, the Company sold Breg to an affiliate of Water Street Healthcare Partners II, L.P. (“Water Street”). Under the terms of the agreement, the
Company indemnified Water Street and Breg with respect to certain specified matters.

At the time of its divestiture by the Company, Breg was engaged in the manufacturing and sales of motorized cold therapy units used to reduce pain and swelling.
Several domestic product liability cases were filed, mostly in California state court. In September 2014, the Company entered into a master settlement agreement
resolving then pending pre-close cold therapy claims. Currently pending is a post-close cold therapy claim in California state court. As of March 31, 2018, the
Company has an accrual of $1.7 million recorded within other current liabilities; however, the actual liability could be higher or lower than the amount accrued.

Charges incurred as a result of this indemnification are reflected as discontinued operations in the condensed consolidated statements of operations and
comprehensive income (loss).

Italian
Medical
Device
Payback
(“IMDP”)

In 2015, the Italian Parliament introduced rules for entities that supply goods and services to the Italian National Healthcare System. The healthcare law is expected
to impact the business and financial reporting of companies operating in the medical technology sector that sell medical devices in Italy. A key provision of the law
is a ‘payback’ measure, requiring companies selling medical devices in Italy to make payments to the Italian government if medical device expenditures exceed
regional maximum ceilings. Companies are required to make payments equal to a percentage of expenditures exceeding maximum regional caps. There is
considerable uncertainty about how the law will operate and what the exact timeline is for finalization. The Company’s current assessment of the IMDP involves
significant judgment regarding the expected scope and actual implementation terms of the measure as the latter have not been clarified to date by Italian
authorities. The Company accounts for the estimated cost of the IMDP as sales and marketing expense and as of March 31, 2018, the Company has accrued €2.6
million ($3.2 million) relating to the IMDP; however, the actual liability could be higher or lower than the amount accrued once the law has been clarified by the
Italian authorities.
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6. Accumulated other comprehensive loss

The components of and changes in accumulated other comprehensive loss were as follows:
 

(U.S. Dollars, in thousands)  

Currency
Translation

Adjustments   Debt Security   
Accumulated Other
Comprehensive Loss  

Balance at December 31, 2017  $ (563)  $ 4,350  $ 3,787 
Other comprehensive income   697   —   697 
Income taxes   —   —   — 
Balance at March 31, 2018  $ 134  $ 4,350  $ 4,484

 

 
 
7. Revenue recognition and accounts receivable

Adoption
of
ASU
2014-09,
“Revenue
from
Contracts
with
Customers”

Effective January 1, 2018, the Company adopted ASU 2014-09, Revenue
from
Contracts
with
Customers
(Topic
606)
using the modified retrospective transition
method, which was applied to all contracts. Results for the quarter ended March 31, 2018 are presented under Topic 606, while prior period amounts are not
adjusted and continue to be reported in accordance with the Company’s historic accounting under the previous revenue recognition standard, Topic 605.

The Company recorded a net increase to opening retained earnings of $4.8 million as of January 1, 2018 due to the cumulative impact of adopting Topic 606 as
presented in the table below.

(U.S. Dollars, in thousands)  December 31, 2017   

Impact
of Adoption
of ASC 606   

January 1,
2018  

Assets             
Current assets             

Cash and cash equivalents  $ 81,157  $ —  $ 81,157 
Accounts receivable, net   63,437   8,648   72,085 
Inventories   81,330   (2,338)   78,992 
Prepaid expenses and other current assets   25,877   —   25,877 

Total current assets   251,801   6,310   258,111 
Deferred income taxes   23,315   (1,549)   21,766 
Other long-term assets   130,238   —   130,238 
Total assets  $ 405,354  $ 4,761  $ 410,115 
Liabilities and shareholders’ equity             
Total liabilities   108,746   —   108,746 
Shareholders’ equity             

Common shares   1,828   —   1,828 
Additional paid-in capital   220,591   —   220,591 
Retained earnings   70,402   4,761   75,163 
Accumulated other comprehensive income   3,787   —   3,787 

Total shareholders’ equity   296,608   4,761   301,369 
Total liabilities and shareholders’ equity  $ 405,354  $ 4,761  $ 410,115

 

The impact primarily related to an increase in trade accounts receivable, net, from the Company’s stocking distributors, for which revenue was historically
recognized when cash payment was received, and the recognition of previously deferred cost of sales for certain stocking distributor transactions, which were
historically included within inventory. Adoption of Topic 606 had no impact to cash from or used in operating, investing, or financing activities on the consolidated
statement of cash flows.
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The table below presents the impact to the Company’s consolidated statement of operations for the three months ended March 31, 2018 as a result of the
adoption of Topic 606.

    Three Months Ended March 31, 2018  

(U.S. Dollars, in thousands)  

Based on historical
accounting under

Topic 605   
Impact of
adoption   

As reported under
Topic 606  

Net sales  $ 101,362  $ 7,347  $ 108,709 
Cost of sales   22,116   2,031   24,147 
Gross profit   79,246   5,316   84,562 
Sales and marketing   50,361   (93)   50,268 
Other operating expenses   26,421   —   26,421 
Operating income  $ 2,464  $ 5,409  $ 7,873 
Income tax expense   (3,918)   (1,455)   (5,373)
Net income from continuing operations  $ 1,275  $ 3,954  $ 5,229 
Net income from continuing operations per common share—basic  $ 0.07  $ 0.21  $ 0.28 
Net income from continuing operations per common share—diluted  $ 0.07  $ 0.20  $ 0.27

 

 

Revenue
Recognition
Under
Topic
606

The Company accounts for a contract when there is approval and commitment from both parties, the rights of the parties are identified, payment terms are
identified, the contract has commercial substance, and collectability of consideration is probable. The Company’s contracts may contain one or more performance
obligations. If a contract contains more than one performance obligation, the Company allocates the total transaction price to each of the performance obligations
based upon the observable standalone selling price of the promised goods or services underlying each performance obligation. The Company recognizes revenue
when control of the promised goods or services is transferred to the customer, which typically occurs at a point in time upon shipment, delivery, or utilization, in an
amount that reflects the consideration which the Company expects to be entitled in exchange for the promised goods or services. The amount the Company
expects to be entitled to in exchange for the goods or services reflects any fixed amount stated per the contract and estimates for any variable consideration, such
as discounts, to the extent that is it probable that a significant reversal of cumulative revenue recognized will not occur when the uncertainty associated with the
variable consideration is resolved.

BioStim

BioStim revenue is largely attributable to the U.S. and is comprised of third-party payor transactions and wholesale revenue.

The largest portion of BioStim revenue is derived from third-party payors. This includes commercial insurance carriers, health maintenance organizations, preferred
provider organizations and governmental payors such as Medicare, in connection with the sale of the Company’s stimulation products. The customer obtains
control and revenue is recognized when the stimulation product is fitted to and accepted by the patient and all applicable documents that are required by the third-
party payor have been obtained. Amounts paid by these third-party payors are generally based on fixed or allowable reimbursement rates. These revenues are
recorded at the expected or preauthorized reimbursement rates, net of any contractual allowances or adjustments. Certain billings are subject to review by the
third-party payors and may be subject to adjustment. Adoption of Topic 606 had an immaterial impact to the BioStim SBU.

Wholesale revenue is related to the sale of the Company’s bone growth stimulators directly to physicians and other healthcare providers. Wholesale revenues are
typically recognized upon shipment and receipt of a confirming purchase order, which is when the customer obtains control of the promised goods.

Extremity
Fixation
and
Spine
Fixation

Extremity Fixation and Spine Fixation products are distributed world-wide, with U.S. sales largely comprised of commercial revenue and international sales derived
from commercial sales and through stocking distributor arrangements.

Commercial revenue is related to the sale of the Company’s internal and external fixation products, generally representing hospital customers. The customer
obtains control and revenues are recognized when these products have been utilized and a confirming purchase order has been received from the hospital.
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Certain revenue within the Extremity Fixation and Spine Fixation SBUs are derived from stocking distributors, who purchase the Company’s products and then re-
sell them directly to customers, such as hosp itals. For revenue from stocking distributor arrangements, subsequent to the adoption of Topic 606 effective January
1, 2018, the Company recognizes revenue upon shipment and receipt of a confirming purchase order, which is when the distributor obtains con trol of the promised
goods. The transaction price with stocking distributors is estimated based upon the Company’s historical collection experience with the stocking distributor. To
derive this estimate, the Company analyzes twelve months of historical inv oices by stocking distributor and the subsequent collections on those invoices, for a
period of up to 24 months subsequent to the invoice date. This percentage, which is specific to each stocking distributor, is then used to calculate the transaction
price . Cost of sales is also recorded upon transfer of control of the product to the customer.

Prior to the adoption of Topic 606, or for all periods presented prior to January 1, 2018, the Company recognized revenue from stocking distributor arrangements
once the product was delivered to the end customer (the “sell-through method”). Because the Company did not have reliable information about when its
distributors sold the product through to end customers, the Company used cash collection from distributors as a basis for revenue recognition under the sell-
through method. Although in many cases the Company was legally entitled to the accounts receivable at the time of shipment, the Company did not recognize
accounts receivables or any corresponding deferred revenues at the time of shipment associated with stocking distributor transactions for which revenue was
recognized on the sell-through method. The Company also considered whether to match the related cost of sales with revenue or to recognize cost of sales upon
shipment. In making this assessment, the Company considered the financial viability of its stocking distributors based on their creditworthiness to determine if
collectability of amounts sufficient to realize the costs of the products shipped was reasonably assured at the time of shipment to these stocking distributors. In
instances where the stocking distributor was determined to be financially viable, the Company deferred the costs of sales until the revenue was recognized.

Biologics

Biologics revenue is largely attributable to the U.S. and is primarily related to a collaborative arrangement with MTF Biologics (“MTF”), which extends through July
28, 2027, through which the Company markets tissue for bone repair and reconstruction under the brand names Trinity Evolution and Trinity ELITE. Under the
terms of the agreement, MTF sources the tissue, processes it to create the bone growth matrix, packages and delivers it to the customer in accordance with orders
received from the Company. The Company has exclusive global marketing rights for the Trinity Evolution and Trinity ELITE tissues as well as non-exclusive marketing
rights for other products, and receives marketing fees from MTF based on total sales. MTF is considered the primary obligor in these arrangements and therefore
the Company recognizes these marketing service fees on a net basis within net sales upon shipment of the product to the customer. Adoption of Topic 606 had an
immaterial impact to the Biologics SBU.

Product
Sales
and
Marketing
Service
Fees

The table below presents net sales, which includes product sales and marketing service fees, for the three months ended March 31, 2018 and 2017.

   
Three Months Ended

March 31,  
(U.S. Dollars, in thousands)  2018   2017  
Product sales  $ 94,889  $ 88,401 
Marketing service fees   13,820   14,337 
Net sales  $ 108,709  $ 102,738

 

 
Product sales primarily consist of the sale of bone growth stimulation devices and internal and external fixation products. Marketing service fees are received from
MTF based on total sales of biologics tissues and relates solely to the Biologics SBU. Revenues exclude any value added or other local taxes, intercompany sales and
trade discounts. Shipping and handling costs for products shipped to customers are included in cost of sales.

Trade
Accounts
Receivable
and
Allowances

Payment terms vary by the type and location of the Company’s customers and the products or services offered. The term between invoicing and when payment is
due is not significant. Accounts receivable are analyzed on a quarterly basis to assess the adequacy of both reserves for doubtful accounts and contractual
allowances. Revisions in allowances for doubtful accounts estimates are recorded as an adjustment to bad debt expense within sales and marketing expenses.
Revisions to contractual allowances are recorded as an adjustment to net sales. The Company’s estimates are periodically tested against actual collection
experience.
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Other
Contract
Assets

The Company’s contract assets, excluding trade accounts receivable (“other contract assets”), largely consist of payments made to certain distributors to obtain
contracts, gain access to customers in certain territories, and to provide the benefit of the exclusive distribution of Orthofix products. Other contract assets are
included in other long-term assets and were $0.8 million and $1.0 million as of March 31, 2018, and December 31, 2017, respectively.

Other contract assets are amortized on a straight-line basis over the term of the related contract. There were no changes to such treatment as a result of adoption
of Topic 606. No impairments were incurred for other contract assets in 2018 or 2017. Further, the Company has applied the practical expedient allowed within the
guidance to expense sales commissions when incurred as the amortization period would be for one year or less.
 
 
8. Business segment information

The table below present net sales, which includes product sales and marketing service fees, by reporting segment:
 
   Three Months Ended March 31,  
(U.S. Dollars, in thousands)  2018   2017   Change  
BioStim  $ 46,163  $ 44,539   3.6%
Extremity Fixation   27,504   23,945   14.9%
Spine Fixation   20,707   19,267   7.5%
Biologics   14,335   14,987   -4.4%
Net sales  $ 108,709  $ 102,738   5.8%
 

The primary metric used in managing the Company is non-GAAP net margin, which is an internal metric that the Company defines as gross profit less sales and
marketing expense. The table below presents non-GAAP net margin by reporting segment:
 

   
Three Months Ended

March 31,  
(U.S. Dollars, in thousands)  2018   2017  

BioStim  $ 18,946  $ 17,133 
Extremity Fixation   8,158   6,412 
Spine Fixation   1,261   2,007 
Biologics   6,080   6,171 
Corporate   (151)   (98)

Non-GAAP net margin  $ 34,294  $ 31,625 
General and administrative   19,484   18,282 
Research and development   6,937   7,424 
Operating income  $ 7,873  $ 5,919 
Interest income (expense), net   (183)   45 
Other income (expense), net   2,912   (4,348)
Income before income taxes  $ 10,602  $ 1,616
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Geographical
information

The table below present net sales by geographic destination for each reporting unit and for the consolidated Company:
 

   Three Months Ended
March 31,  

(U.S. Dollars, in thousands)  2018   2017  
BioStim         
U.S.  $ 46,137  $ 44,539 
International   26   — 
Total BioStim   46,163   44,539 
         
Extremity
Fixation         
U.S.   6,916   6,579 
International   20,588   17,366 
Total Extremity Fixation   27,504   23,945 
         
Spine
Fixation         
U.S.   17,579   16,035 
International   3,128   3,232 
Total Spine Fixation   20,707   19,267 

         
Biologics         
U.S.   14,322   14,963 
International   13   24 
Total Biologics   14,335   14,987 
         
Consolidated         
U.S.   84,954   82,116 
International   23,755   20,622 
Net sales  $ 108,709  $ 102,738

 

 
 
 
9. Share-based compensation

The following tables present the detail of share-based compensation by line item in the condensed consolidated statements of operations as well as by award type:
 

   
Three Months Ended

March 31,  
(U.S. Dollars, in thousands)  2018   2017  
Cost of sales  $ 125  $ 149 
Sales and marketing   449   360 
General and administrative   3,045   2,102 
Research and development   297   205 

  $ 3,916  $ 2,816
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Three Months Ended

March 31,  
(U.S. Dollars, in thousands)  2018   2017  
Stock options  $ 622  $ 595 
Time-based restricted stock awards   1,447   1,292 
Performance-based restricted stock awards   489   112 
Performance-based and market-based restricted stock units   953   466 
Stock purchase plan   405   351 

  $ 3,916  $ 2,816
 

During the three months ended March 31, 2018 and 2017, the Company issued 126,511 and 214,679 shares, respectively, of common stock related to stock
purchase plan issuances, stock option exercises and the vesting of restricted stock awards.
 
 
10. Income taxes

Income tax provisions for interim periods are based on an estimated annual income tax rate, adjusted for discrete tax items.  As a result, the Company’s interim
effective tax rates may vary significantly from the statutory tax rate and the annual effective tax rate.

For the three months ended March 31, 2018 and 2017, the effective tax rate on continuing operations was 50.7% and 242.8%, respectively. The primary factors
affecting the Company’s effective tax rate for the three months ended March 31, 2018, were the decrease in the U.S. statutory tax rate enacted in December 2017,
the increase in pre-tax earnings, the mix of earnings among tax jurisdictions, and current period losses in certain jurisdictions for which the Company does not
currently receive a tax benefit.

During the first quarter of 2018, the Internal Revenue Service concluded an examination of the Company’s federal income tax return for 2012 with no material
impact on the financial statements. In November 2017, the Company was notified of an examination of its federal income tax return for 2015. The Company cannot
reasonably determine if this examination, or any state and local tax examinations, will have a material impact on its financial statements and cannot predict the
timing regarding resolution of these tax examinations. The Company believes it is reasonably possible that, in the next 12 months, the amount of unrecognized tax
benefits related to the resolution of federal, state and foreign matters could be reduced by $2.1 million to $4.1 million as audits close and statutes expire.

In the fourth quarter of 2017, the Company recorded tax expense of $8.3 million that represents what it believes is the impact of the enactment of the Tax Act.  The
expense was based on currently available information and interpretations, which are continuing to evolve, and as a result the expense is considered
provisional.  The Company has continued to analyze additional information and guidance related to the Tax Act as supplemental legislation, regulatory guidance, or
evolving technical interpretations become available.  Based on supplemental legislation issued during 2018, the Company recorded tax benefit of $0.5 million in the
first quarter of 2018. The Company will continue to refine such amounts within the measurement period as provided by Staff Accounting Bulletin No. 118 and
expects to complete its analysis no later than the fourth quarter of 2018.
 
 
11. Earnings per share (“EPS”)

For the three months ended March 31, 2018 and 2017, no significant adjustments were made to net income (loss) for purposes of calculating basic and diluted EPS.
The following is a reconciliation of the weighted average shares used in diluted EPS computations.
 

  
Three Months Ended

March 31,  
  2018   2017  

Weighted average common shares-basic   18,404,856   17,979,675 
Effect of dilutive securities         

Unexercised stock options and stock purchase plan   308,537   — 
Unvested restricted stock awards and units   161,198   — 

Weighted average common shares-diluted   18,874,591   17,979,675
 

There were 122,678 and 1,019,185 outstanding options, restricted stock, and performance-based or market-based equity awards not included in the diluted
earnings per share computation for the three months ended March 31, 2018 and 2017, respectively, because inclusion of these awards was anti-dilutive or, for
performance-based and market-based awards, all necessary conditions had not been satisfied by the end of the respective period.
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12. Subsequent events

On April 30, 2018, the Company completed the acquisition of Spinal Kinetics Inc. (“Spinal Kinetics”), a privately held developer and manufacturer of artificial cervical
and lumbar discs. Terms of the transaction included $45 million in cash plus up to an additional $60 million in future contingent milestone payments related to U.S.
Food and Drug Administration approval of the M6-C® cervical disc and the achievement of certain future sales targets. These contingent milestones payments must
be achieved within five years of closing.
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I tem 2 . Management’s Discussion and Analysis of Financial Condition and Results of Operations

The following discussion and analysis of Orthofix International N.V.’s (sometimes referred to as “we,” “us” or “our”) financial condition and results of our operations
should be read in conjunction with the “Forward-Looking Statements” and our condensed consolidated financial statements and related notes thereto appearing
elsewhere in this Form 10-Q.

Executive Summary

We are a global medical device company focused on musculoskeletal healing products and value-added services. Headquartered in Lewisville, Texas, we have four
strategic business units (“SBUs”) that are also our reporting segments: BioStim, Extremity Fixation, Spine Fixation, and Biologics. Our products are widely distributed
by our sales representatives and distributors.

Notable highlights and achievements in the first quarter of 2018 include the following:

  • Net sales were $108.7 million, an increase of 5.8% on a reported basis and 3.3% on a constant currency basis
  • Increase in non-GAAP net margin of $2.7 million, or 8.4%, and an increase as a percentage of sales from 30.8% in the first quarter of 2017 to 31.5% in the

first quarter of 2018
  • Received U.S. Food and Drug Administration and European CE Mark approvals for our  next-generation PhysioStim bone growth stimulators accompanied

by our STIM onTrack mobile application
  • Entered into a definitive merger agreement with Spinal Kinetics, a privately held developer and manufacturer of artificial cervical and lumbar discs, and

completed the acquisition on April 30, 2018

Results of Operations

The following table provides certain items in our condensed consolidated statements of operations as a percent of net sales:
 

   
Three Months Ended

March 31,  

  
2018
(%)   

2017
(%)  

Net sales   100.0   100.0 
Cost of sales   22.2   22.0 
Gross profit   77.8   78.0 

Sales and marketing   46.3   47.2 
General and administrative   17.9   17.8 
Research and development   6.4   7.2 

Operating income   7.2   5.8 
Net income (loss) from continuing operations   4.8   (2.2)

Net Sales by Strategic Business Unit

The following tables provide net sales by SBU:
 

   
Three Months Ended

March 31,   Percentage Change  
(U.S. Dollars, in thousands)  2018   2017   Reported   Constant Currency  
BioStim  $ 46,163  $ 44,539   3.6%   3.6%
Extremity Fixation   27,504   23,945   14.9%   4.3%
Spine Fixation   20,707   19,267   7.5%   7.2%
Biologics   14,335   14,987   -4.4%   -4.4%
Net sales  $ 108,709  $ 102,738   5.8%   3.3%
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BioStim

BioStim manufactures, distributes, sells, and provides support services for market leading devices that enhance bone fusion. BioStim uses distributors and sales
representatives to sell its devices and provide associated services to hospitals, healthcare providers, and patients.

Three
months
ended
March
31,
2018
compared
to
2017

Net sales increased $1.6 million, or 3.6%

  • Increase driven by execution of our commercial strategies and continued leverage of our recently launched next generation products supported by our
STIM OnTrack mobile application

Extremity Fixation

Extremity Fixation offers products and solutions that allow physicians to successfully treat a variety of orthopedic conditions unrelated to the spine. Extremity
Fixation distributes its products globally through a network of distributors and sales representatives to sell orthopedic products to hospitals and health providers.

Three
months
ended
March
31,
2018
compared
to
2017

Net sales increased $3.6 million or 14.9%

  • Increase largely due to the change in foreign currency exchange rates, which had a positive impact on 2018 net sales of $2.5 million
  • Increase in sales resulting from continued uptake of new products and good performance in all but a few of our global markets, including continued

momentum in the U.S.

Spine Fixation

Spine Fixation designs, develops and markets a broad portfolio of implant products used in surgical procedures of the spine. Spine Fixation distributes its products
globally through a network of distributors and sales representatives to sell spine products to hospitals and healthcare providers.

Three
months
ended
March
31,
2018
compared
to
2017

Net sales increased $1.4 million or 7.5%

  • Increase in U.S. sales due to the addition of new distributor partners in late 2016 and in 2017 and the uptake of recent product introductions, including
our Polyetheretherketone  (“PEEK”) / Titanium Composite (“PTC”) family product lines, Cetra, and Forza XP systems

  • Partially offset by a net decrease in year-over-year international sales

Biologics

Biologics provides a portfolio of regenerative products and tissue forms that allow physicians to successfully treat a variety of spinal and orthopedic conditions.
Biologics markets its tissues to hospitals and healthcare providers, primarily in the U.S., through a network of employed and independent sales representatives.

Three
months
ended
March
31,
2018
compared
to
2017

Net sales decreased $0.7 million or 4.4%

  • Decrease largely due to a modest increase in pricing pressure for our Trinity ELITE and Trinity Evolution tissues (“Trinity tissues”) and a contractual
decrease in the fee we receive for marketing service fees for our Trinity tissues from MTF Biologics

  • Partially offset by a slight increase in volume for our Trinity tissues

19



 
 

Gross Profit and Non-GAAP Net Margin
 
   Three Months Ended March 31,  
(U.S. Dollars, in thousands)  2018   2017   % Change  
Gross profit  $ 84,562  $ 80,157   5.5%
Sales and marketing   (50,268)   (48,532)   3.6%
Non-GAAP net margin  $ 34,294  $ 31,625   8.4%
             
Gross margin   77.8%   78.0%   -0.2%
Non-GAAP net margin as a percentage of net sales   31.5%   30.8%   0.7%

Three
months
ended
March
31,
2018
compared
to
2017

Gross profit, sales and marketing expense, and non-GAAP net margin, an internal metric that we define as gross profit less sales and marketing expense, changed as
follows:

  • Gross profit increased $4.4 million, primarily due to the growth in net sales, partially offset by an unfavorable impact from our sales mix this quarter
  • Sales and marketing expense increased $1.7 million, primarily due to higher commission and compensation-related expenses in the first quarter of 2018

due to the increase in net sales; however, sales and marketing expenses decreased as a percentage of sales, largely due to lower commission rates as
well as decreased spending in marketing-related expenses

  • Non-GAAP net margin increased by $2.7 million as a result of the changes in gross profit and sales and marketing expense
 
The following table provides non-GAAP net margin by SBU. The reasons for the changes in non-GAAP net margin by SBU are generally consistent with the
information provided above for gross profit and sales and marketing expense.
 
   Three Months Ended March 31,  
(U.S. Dollars, in thousands)  2018   2017   % Change  
BioStim  $ 18,946  $ 17,133   10.6%
Extremity Fixation   8,158   6,412   27.2%
Spine Fixation   1,261   2,007   -37.2%
Biologics   6,080   6,171   -1.5%
Corporate   (151)   (98)   54.1%
Non-GAAP net margin  $ 34,294  $ 31,625   8.4%

General and Administrative Expense
 
   Three Months Ended March 31,  
(U.S. Dollars, in thousands)  2018   2017   % Change  
General and administrative  $ 19,484  $ 18,282   6.6%
As a percentage of net sales   17.9%   17.8%   0.1%

Three
months
ended
March
31,
2018
compared
to
2017

General and administrative expense increased $1.2 million
  • Increase of $1.7 million in expenses associated with strategic investments, such as our due diligence efforts in connection with the Spinal Kinetics merger

and our preparation to move the domicile of the Company
  • Increase in share-based compensation expense of $0.9 million, largely related to increases in expense attributable to our performance-based and market-

based awards
  • Partially offset by decreases in core general and administrative costs relating to other professional fees of $0.9 million and compensation and benefits of

$0.6 million, of which a portion is a result of our recent restructuring and optimization initiatives
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Research and Development Expense
 
   Three Months Ended March 31,  
(U.S. Dollars, in thousands)  2018   2017   % Change  
Research and development  $ 6,937  $ 7,424   -6.6%
As a percentage of net sales   6.4%   7.2%   -0.8%

Three
months
ended
March
31,
2018
compared
to
2017

Research and development expense decreased $0.5 million
  • Decrease in costs associated with clinical trials of $0.3 million due the timing and status of each of our ongoing projects
  • Decrease associated with cost savings from our 2017 U.S. restructuring initiative

Non-operating Income and Expense
 
  Three Months Ended March 31,  
(U.S. Dollars, in thousands)  2018   2017   % Change  
Interest income (expense), net  $ (183)  $ 45   -506.7%
Other income (expense), net   2,912   (4,348)   -167.0%
 

Three
months
ended
March
31,
2018
compared
to
2017

Other income (expense) increased $7.3 million
  • In the first quarter of 2017, we recorded an other-than-temporary impairment on the eNeura debt security of $5.6 million before income taxes
  • In the first quarter of 2018, we recorded an unrealized gain of $1.6 million associated with the increase in fair value of our equity securities in Bone

Biologics following the adoption of ASU 2016-01

Income Taxes
 
   Three Months Ended March 31,  
(U.S. Dollars, in thousands)  2018   2017   % Change  
Income tax expense  $ 5,373  $ 3,924   36.9%
Effective tax rate   50.7%   242.8%   -192.1%

Three
months
ended
March
31,
2018
compared
to
2017

The decrease in the effective tax rate was primarily a result of the following factors:

  • Decrease in the U.S. statutory tax rate from 35% to 21%
  • Increase in pre-tax earnings
  • The mix of earnings among tax jurisdictions

The primary factors affecting our effective tax rate for the first quarter of 2018 are as follows:

  • The mix of earnings among tax jurisdictions
  • Current period losses in jurisdictions where we do not currently receive a tax benefit
  • Certain financial expenses not deductible for tax purposes
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Liquidity and Capital Resources

Cash and cash equivalents at March 31, 2018, were $77.1 million compared to $81.2 million at December 31, 2017.
 
   Three Months Ended March 31,  

(U.S. Dollars, in thousands)  2018   2017   Change  
Net cash from operating activities  $ (3,560)  $ (10,899)  $ 7,339 
Net cash from investing activities   (4,655)   (3,431)   (1,224)
Net cash from financing activities   3,697   1,797   1,900 
Effect of exchange rate changes on cash   417   244   173 
Net change in cash and cash equivalents  $ (4,101)  $ (12,289)  $ 8,188

 

The following table presents free cash flow, a non-GAAP financial measure, which is calculated by subtracting capital expenditures from net cash from operating
activities.
 
   Three Months Ended March 31,  

(U.S. Dollars, in thousands)  2018   2017   Change  
Net cash from operating activities  $ (3,560)  $ (10,899)  $ 7,339 
Capital expenditures   (3,438)   (3,905)   467 
Free cash flow  $ (6,998)  $ (14,804)  $ 7,806

 

Operating Activities

Cash flows from operating activities increased $7.3 million
  • Increase in net income of $7.9 million
  • Net decrease of $12.2 million for non-cash gains and losses, largely related to the other-than-temporary impairment on the eNeura debt security in the

first quarter of 2017, deferred income taxes, and the increased valuation of our equity securities related to Bone Biologics, and partially offset by changes
in share-based compensation expense  

  • Net increase of $11.7 million relating to changes in working capital accounts, primarily attributable to changes in other current liabilities, accounts
payable, and inventories
 

Our two primary working capital accounts are accounts receivable and inventory. Days sales in receivables were 64 days at March 31, 2018 compared to 52 days at
March 31, 2017, with the increase largely attributable to our adoption of Accounting Standards Update (“ASU”) 2014-09 . Inventory turns were 1.2 times as of
March 31, 2018 compared to 1.3 times at March 31, 2017.

Adoption
of
ASU
2016-18,
Statement
of
Cash
Flows
(Topic
230):
Restricted
Cash

In November 2016, the FASB issued ASU 2016-18, which reduces diversity in classification and presentation of restricted cash, including transfers between cash and
restricted cash, on the statement of cash flows. The Company adopted this standard as of January 1, 2018 using a retrospective transition approach. Adoption of
this ASU resulted in a decrease in net cash from operating activities of $14.4 million for the three months ended March 31, 2017.

Investing Activities

Cash flows from investing activities decreased $1.2 million
  • Decrease of $0.7 million associated with the acquisition of certain intangible assets in a transaction with a former distributor during the first quarter of

2018
  • Decrease of $0.5 million due to our additional investment in Bone Biologics, Inc. during 2018
  • Decrease of $0.5 million due to proceeds received in 2017 upon the maturity of certain time-based deposits
  • Partially offset by a reduction in capital expenditures of $0.5 million
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Financing Activities

Cash flows from financing activities increased $1.9 million
  • Increase in net proceeds of $2.1 million from the issuance of common shares

Credit
Facilities

There have been no material changes to our debt instruments as disclosed in our Form 10-K for the year ended December 31, 2017.

Other

For information regarding Contingencies, see Note 5 to the Notes to the Unaudited Condensed Consolidated Financial Statements contained herein.

Spinal
Kinetics
Merger
Agreement

On March 15, 2018, we entered into a definitive merger agreement with Spinal Kinetics, a privately held developer and manufacturer of artificial cervical and
lumbar discs. As consideration, we agreed to pay an aggregate of $45 million in cash, subject to certain adjustments, upon closing plus milestone payments in the
future of up to $60 million in cash. We closed on the acquisition on April 30, 2018 and paid the $45 million of cash due at close with cash on hand. For additional
discussion of this matter see Note 12 of the Notes to the Unaudited Condensed Consolidated Financial Statements.

Off-balance Sheet Arrangements

As of March 31, 2018, we did not have any off-balance sheet arrangements that have or are reasonably likely to have a current or future effect on our financial
condition, changes in financial condition, revenues or expenses, results of operations, cash flows, liquidity, capital expenditures or capital resources that are
material to investors, except for the Merger Agreement with Spinal Kinetics discussed above.

Contractual Obligations

There have been no material changes in any of our material contractual obligations as disclosed in our Form 10-K for the year ended December 31, 2017.

Critical Accounting Estimates

Our discussion of operating results is based upon the consolidated financial statements and accompanying notes. The preparation of these statements requires us
to make estimates and assumptions that affect the reported amounts of assets and liabilities and disclosure of contingent assets and liabilities at the date of the
financial statements and the reported amount of revenues and expenses during the reporting period. Our critical accounting estimates are detailed in Item 7 of our
Annual Report on Form 10-K for the year ended December 31, 2017.

Significant changes to our critical accounting estimates as a result of adopting (“ASU”) 2014-09, Revenue
from
Contracts
with
Customers
(“Topic 606”) are discussed
below. Other than the changes to our critical accounting policies for revenue recognition, allowance for doubtful accounts, and contractual allowances as a result of
the adoption of Topic 606, there have been no changes to our critical accounting estimates.

Revenue
Recognition

The process for recognizing revenue involves significant assumptions and judgments for certain of our revenue streams. Revenue recognition policies are “critical
accounting estimates” because changes in the assumptions used to develop the estimates could materially affect key financial measures, including net sales, gross
margin, non-GAAP net margin, operating income, and net income.

BioStim revenue is largely attributable to the U.S. and is comprised of third-party payor transactions and wholesale revenue.

For revenue derived from third-party payors, including commercial insurance carriers, health maintenance organizations, preferred provider organizations and
governmental payors such as Medicare, in connection with the sale of our stimulation products, we recognize revenue when the stimulation product is fitted to and
accepted by the patient and all applicable documents that are required by the third-party payor have been obtained. Amounts paid by these third-party payors are
generally based on fixed or
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allowable reimbursement rates. These revenues are recorded at the expected or preauthorized reimbursement rates, net of any contractual allowances or
adjustments. Certain billings are subject to review by the third-party payors and may be subject to adjustment.

Wholesale revenue is related to the sale of our bone growth stimulators directly to physicians and other healthcare providers. Wholesale revenues are recognized
upon shipment and receipt of a confirming purchase order, which is when the customer obtains control of the promised goods.

Extremity Fixation and Spine Fixation products are distributed world-wide, with U.S. sales largely comprised of commercial revenue and international sales derived
from commercial sales and through stocking distributor arrangements.

Commercial revenue is related to the sale of our internal and external fixation products, generally representing hospital customers. Commercial revenues are
recognized when these products have been utilized and a confirming purchase order has been received from the hospital.

Stocking distributors purchase our products and then re-sell them directly to customers, such as hospitals. For revenue derived from stocking distributor
agreements, prior to the adoption of Topic 606, i.e. for all periods presented prior to January 1, 2018, we recognized revenue once the product was delivered to the
end customer (the “sell-through method”). Because we did not have reliable information about when our distributors sold the product through to end customers,
we used cash collection from distributors as a basis for revenue recognition under the sell-through method. Additionally, when we sold to these distributors, we
considered whether to match the related cost of sales expense with revenue or to recognize expense upon shipment. In making this assessment, we considered the
financial viability of our distributors based on their creditworthiness to determine if collectability of amounts sufficient to realize the costs of the products shipped
was reasonably assured at the time of shipment to these distributors. In instances where the distributor was determined to be financially viable, we deferred the
costs of sales until the revenue was recognized.

Subsequent to the adoption of Topic 606, effective January 1, 2018, for revenue derived from stocking distributor arrangements, we recognize revenue upon
shipment and receipt of a confirming purchase order, which is when the distributor obtains control of the promised goods. The transaction price is estimated based
upon our historical collection experience with the stocking distributor. To derive this estimate, we analyze twelve months of historical invoices by stocking
distributor and the subsequent collections on those invoices, for a period of up to 24 months subsequent to the invoice date. This percentage, which is specific to
each stocking distributor, is then used to calculate the transaction price. Cost of sales is also recorded upon transfer of control of the product to the customer,
which is when the Company’s performance obligation has been satisfied.

Biologics revenue is largely attributable to the U.S. and is primarily related to a collaborative arrangement with MTF. We have exclusive global marketing rights and
receive marketing fees from MTF based on products distributed by MTF. MTF is considered the principal in these arrangements; therefore, we recognize these
marketing service fees on a net basis upon shipment of the product to the customer.

Allowance
for
Doubtful
Accounts
and
Contractual
Allowances

The process for estimating the ultimate collection of accounts receivable involves significant assumptions and judgments. Historical collections, write-offs, and
payor reimbursement experience are integral parts of the estimation process related to reserves for doubtful accounts and the establishment of contractual
allowances. Accounts receivable are analyzed on a quarterly basis to assess the adequacy of both reserves for doubtful accounts and contractual allowances.
Revisions in allowances for doubtful accounts estimates are recorded as an adjustment to bad debt expense within sales and marketing expenses. Revisions to
contractual allowances are recorded as an adjustment to net sales. Our estimates are periodically tested against actual collection experience. Our allowance for
doubtful accounts and estimation of contractual allowances are “critical accounting estimates” because changes in the assumptions used to develop the estimates
could materially affect key financial measures, including net sales, gross margin, net margin, operating income, net income, and trade accounts receivable.

Recently Issued Accounting Pronouncements

See Note 1 of the Notes to the Unaudited Condensed Consolidated Financial Statements for detailed information regarding the status of recently issued accounting
pronouncements.

Non-GAAP Financial Measures

We believe that providing non-GAAP financial measures that exclude certain items provides investors with greater transparency to the information used by senior
management in its financial and operational decision-making. We believe it is important to provide
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investors with the same non-GAAP metrics used to supplement information regarding the performance and underlying trends of our business operations in order to
facilitate comparisons to historical operating results and inte rnally evaluate the effectiveness of the our operating strategies. Disclosure of these non-GAAP
financial measures also facilitates comparisons of our underlying operating performance with other companies in the industry that also supplement their GAAP res
ults with non-GAAP financial measures.

The non-GAAP financial measures used in this filing may have limitations as analytical tools, and should not be considered in isolation or as a replacement for GAAP
financial measures. Some of the limitations associated with the use of these non-GAAP financial measures are that they exclude items that reflect an economic cost
that can have a material effect on cash flows.

Constant
Currency

Constant currency is calculated by using foreign currency rates from the comparable, prior-year period, to present net sales at comparable rates. Constant currency
can be presented for numerous GAAP measures, but is most commonly used by management to analyze net sales without the impact of changes in foreign currency
rates.

Non-GAAP
Net
Margin

Non-GAAP net margin is an internal metric that we define as gross profit less sales and marketing expense. Non-GAAP net margin is the primary metric used by our
Chief Operating Decision Maker in managing the business.

Free
Cash
Flow

Free cash flow is calculated by subtracting capital expenditures from net cash from operating activities. Free cash flow is an important indicator of how much cash is
generated  or  used  by  our  normal  business  operations,  including  capital  expenditures.  Management  uses  free  cash  flow  as  a  measure  of  progress  on  its  capital
efficiency and cash flow initiatives.  In the first  quarter  of  2018,  we adopted ASU 2016-18, Statement
of
Cash
Flows
(Topic
230): 
Restricted
Cash
 ,  which reduces
diversity in classification and presentation of restricted cash, including transfers between cash and restricted cash, on the statement of cash flows. We adopted this
accounting  standard  using  a  retrospective  transition  approach,  which  resulted  in  a  decrease  in  net  cash  from  operating  activities  of  $14.4  million  for  the  three
months ended March 31, 2017.
 
 
Item 3. Quantitative and Qualitative Disclosures About Market Risk

There have been no material changes to our market risks as disclosed in our Form 10-K for the year ended December 31, 2017.

Item 4. Controls and Procedures

Evaluation of Disclosure Controls and Procedures

We maintain disclosure controls and procedures (as defined in Rule 13a-15(e) of the Exchange Act) designed to provide reasonable assurance that the information
required to be disclosed in reports filed or submitted under the Exchange Act are recorded, processed, summarized, and reported within the time periods specified
in the SEC’s rules and forms. These include controls and procedures designed to ensure that this information is accumulated and communicated to management,
including our President and Chief Executive Officer and our Chief Financial Officer, as appropriate to allow timely decisions regarding required disclosure.
Management, with the participation of the President and Chief Executive Officer and the Chief Financial Officer, evaluated the effectiveness of our disclosure
controls and procedures as of March 31, 2018. Based on this evaluation, our President and Chief Executive Officer and our Chief Financial Officer have concluded
that our disclosure controls and procedures were effective as of March 31, 2018.

Changes in Internal Control over Financial Reporting

There were no changes in our internal control over financial reporting during the quarter ended March 31, 2018 that have materially affected, or are reasonably
likely to materially affect, our internal control over financial reporting.
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PART II. OTHER INFORMATION

Item 1. Legal Proceedings

For information regarding legal proceedings, see Note 5 to the Notes to the Unaudited Condensed Consolidated Financial Statements contained herein, which is
incorporated by reference into this Part II, Item 1.

Item 1A. Risk Factors

There have been no material changes to the risk factors disclosed in the “Risk Factors” section of our Form 10-K for the year ended December 31, 2017.

Item 2. Unregistered Sales of Equity Securities and Use of Proceeds

We have not made any repurchases of our common stock during the first quarter of 2018.

Item 3. Defaults Upon Senior Securities

Not applicable.

Item 4. Mine Safety Disclosures

Not applicable.

Item 5. Other Information

There are no matters to be reported under this heading.
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Item 6. E xhibits
 
  2.1*  Agreement and Plan of Merger, entered into March 15, 2018, by and among Blackstone Medical, Inc., Summit Development, Inc., and Spinal Kinetics,

Inc.
     

  31.1*  Rule 13a-14(a)/15d-14(a) Certification of Chief Executive Officer.
     

  31.2*  Rule 13a-14(a)/15d-14(a) Certification of Chief Financial Officer.
     

  32.1*  Section 1350 Certifications of each of the Chief Executive Officer and Chief Financial Officer.
     

  101*  The following materials from this Form 10-Q, formatted in Extensible Business Reporting Language (“XBRL”): (i) Condensed Consolidated Balance
Sheets, (ii) Condensed Consolidated Statements of Operations and Comprehensive Income (Loss), (iii) Condensed Consolidated Statements of Cash
Flows and (iv) related notes, detail tagged.

* Filed herewith.
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SIGNAT URES

Pursuant to the requirements of Section 13 or 15(d) of the Securities Exchange Act of 1934, the Registrant has duly caused this report to be signed on its behalf by
the undersigned, thereunto duly authorized.
 
  ORTHOFIX INTERNATIONAL N.V.
   
Date: April 30, 2018 By:  /s/ BRADLEY R. MASON

 Name:  Bradley R. Mason
 Title:  President and Chief Executive Officer
       
Date: April 30, 2018 By:  /s/ DOUG RICE

 Name:  Doug Rice
 Title:  Chief Financial Officer
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AGREEMENT AND PLAN OF MERGER

THIS AGREEMENT AND PLAN OF MERGER , dated as of March 15, 2018 (this “ Agreement
”), is entered into by and among
Blackstone Medical,  Inc.,  a  Massachusetts  corporation (“ Parent
”),  Summit  Development,  Inc.,  a  Delaware corporation and a  direct  wholly
owned subsidiary of Parent (“ Merger
Sub
”), Spinal Kinetics, Inc., a Delaware corporation (the “ Company
”), and Shareholder Representative
Services  LLC,  a  Colorado  limited  liability  company,  solely  in  its  capacity  as  the  Equityholders’  Representative.    Parent,  Merger  Sub,  the
Company and the Equityholders’ Representative are sometimes referred to herein individually as a “ Party
” and collectively as the “ Parties
.”

RECITALS

WHEREAS , upon the terms and subject to the conditions of this Agreement and in accordance with the General Corporation Law of
the State of Delaware (the “ DGCL
”), Parent will acquire the Company through a transaction pursuant to which Merger Sub will merge with
and  into  the  Company  (the  “ Merger
 ”),  which  Merger  will  result  in,  among  other  things,  the  Company  becoming  a  direct  wholly  owned
subsidiary of Parent;

WHEREAS , the respective Boards of Directors of Parent, Merger Sub and the Company have determined that it is advisable and in
the best interests of each respective corporation and its stockholders to consummate the Merger and the other transactions contemplated by this
Agreement, in each case upon the terms and subject to the conditions set forth in this Agreement;

WHEREAS , the respective Boards of Directors of Parent, Merger Sub and the Company have approved and declared advisable this
Agreement and the Merger, upon the terms and subject to the conditions set forth in this Agreement, and approved the consummation of the
transactions contemplated by this Agreement;

WHEREAS , the Board of Directors of the Company has recommended that the Company’s stockholders adopt this Agreement and
approve the Merger and the other transactions contemplated hereby, all upon the terms and subject to the conditions set forth in this Agreement;

WHEREAS , in order to induce Parent and Merger Sub to enter into this Agreement, following the approval of this Agreement and
the Merger by the Company’s Board of Directors, holders of Common Stock and Preferred Stock holding approximately (i) 75.3% of the voting
power of the outstanding shares of Series C Preferred Stock and Common Stock, voting as a single class on an as-if converted basis, (ii) 77.0%
of the voting power of the outstanding shares of Preferred Stock, voting on a combined and as-if converted basis, and (iii) 70.0% of the voting
power  of  the  outstanding  shares  of  Common  Stock,  voting  as  a  class,  have  delivered  duly  executed  Stockholder  Consents  and  Agreements,
copies of which are attached hereto as Exhibit A , to the Company to be held in escrow (the “ Escrowed
Stockholder
Consents
and
Agreements
”), which Escrowed Stockholder Consents and Agreements shall be released and become effective immediately following the execution of this
Agreement by all Parties;

WHEREAS ,  in  order  to  induce  Parent  and  Merger  Sub  to  enter  into  this  Agreement,  concurrently  with  the  execution  of  this
Agreement, certain employees of the Company identified on Exhibit B are executing employee offer letters with Parent or one of its Affiliates
or amendments to

  



 
their existing employment or change of control agreements with the Company (together, the “ Employee
Agreements
”), to become effective
upon the Closing; and

WHEREAS , at the Effective Time, all Stock Options shall be cancelled on the terms and conditions of this Agreement and
in exchange for the consideration described herein.

NOW, THEREFORE , in consideration of the foregoing and the mutual representations, warranties, covenants and agreements set
forth  herein,  and  for  other  good  and  valuable  consideration,  the  receipt  and  sufficiency  of  which  are  hereby  acknowledged,  intending  to  be
legally bound hereby, the Parties agree as follows:

ARTICLE 1 
DEFINITIONS AND RULES OF CONSTRUCTION

 
Definitions

.  Capitalized terms used herein without definition shall have the respective meanings assigned thereto in Exhibit C attached hereto
and incorporated herein for all purposes of this Agreement (such definitions to be equally applicable to both the singular and plural forms and to
the masculine as well as to the feminine and neuter genders of the terms defined).  

Rules of Construction

.  A term defined as one part of speech (such as a noun) shall have a corresponding meaning when used as another part of speech
(such as a verb).  All terms defined in this Agreement shall have the defined meanings when used in any certificate or other document made or
delivered  pursuant  thereto  unless  otherwise  defined  therein.  Unless  otherwise  specified,  all  references  herein  to  “Articles,”  “Sections,”
“Exhibits,”  “Annexes”  or  “Schedules”  are  to  Articles,  Sections,  Exhibits,  Annexes  or  Schedules  of  this  Agreement.    The  words  “include,”
“includes” and “including” shall be deemed to be followed by the phrase “without limitation.”  The words “hereof,” “herein,” “hereunder” and
“herewith”  and  words  of  similar  import  shall,  unless  otherwise  stated,  be  construed  to  refer  to  this  Agreement  as  a  whole  and  not  to  any
particular provision of this Agreement.  The word “or” will have the inclusive meaning represented by the phrase “and/or.”  “Shall” and “will”
mean “must,”  and shall  and will  have equal  force  and effect  and express  an obligation.    “Writing,”  “written” and comparable  terms refer  to
printing,  typing,  and other  means of  reproducing in  a  visible  form.    The table  of  contents  and headings,  titles  and captions  contained in  this
Agreement are for reference purposes only and shall not affect in any way the meaning or interpretation of this Agreement.  References to any
agreement or instrument herein or in any agreement or instrument that is referred to herein (including references to this Agreement) mean such
agreement or instrument as from time to time amended, modified or supplemented, including by waiver or consent.   Any reference to a Law
herein shall include any amendment thereof or any successor thereto and any rules and regulations promulgated thereunder.  Unless otherwise
expressly provided, any reference in this Agreement to $, “dollars” or “Dollars” shall mean U.S. dollars.  References to a Person are also to its
permitted  successors  and  assigns.  Each  Party  acknowledges  that  this  Agreement  was  jointly  negotiated  and  drafted  by  the  Parties  with  the
benefit of representation by legal counsel, and any rule of construction or interpretation otherwise requiring this Agreement to be construed or
interpreted against any Party shall not apply to any construction or interpretation hereof.  References in this Agreement to “consistent with past
practice” shall mean consistent with past practice including as to time, frequency and amount.
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ARTICLE 2 

THE MERGER
 

The Merger

.  Upon the terms and subject to the conditions of this Agreement, and in accordance with the DGCL and, to the extent
applicable, the CCC, at the Effective Time, Merger Sub shall be merged with and into the Company.  As a result of the Merger, the separate
corporate existence of Merger Sub shall cease and the Company shall continue as the surviving corporation and a wholly owned subsidiary of
Parent.  The Company, as the surviving corporation of the Merger, is hereinafter sometimes referred to as the “ Surviving
Corporation
.”

Closing; Effective Time

.  Subject to the provisions of this Agreement, the closing of the Merger (the “ Closing
”) shall take place at the offices of
Hogan Lovells US LLP , 555 Thirteenth Street , NW, Washington, D.C. 20004, as soon as practicable, but in no event later than the fourth (4 th
)  Business  Day,  after  the  satisfaction  or,  if  permissible  under  applicable  Law,  waiver  of  the  conditions  set  forth  in  Article  7  (excluding
conditions that, by their terms, cannot be satisfied until the Closing, but the Closing shall be subject to the satisfaction or, if permissible, waiver
of those conditions), or at such other place or in such other manner or on such other date as Parent and the Company may mutually agree in
writing.  The date on which the Closing actually occurs is hereinafter referred to as the “ Closing
Date
.”  Concurrently with the Closing, on the
Closing Date, the Parties shall cause the Merger to be consummated by filing a certificate of merger substantially in the form attached as Exhibit
D hereto (the “ Certificate
of
Merger
”) with the Secretary of State of the State of Delaware , in such form as is required by, and executed and
filed in accordance with, the relevant provisions of the DGCL (the date and time of such filing, or such later time as is agreed to by Parent and
the Company and specified in the Certificate of Merger, being the “ Effective
Time
”), and shall make all other filings or recordings required
under the DGCL or the CCC in connection with the Merger.

Effects of the Merger

.  The  Merger  shall  have the  effects  set  forth  in  this  Agreement  and the  applicable  provisions  of  the  DGCL and,  to  the
extent applicable, the CCC.  Without limiting the generality of the foregoing and subject thereto, at the Effective Time, all property (whether
real,  personal,  intangible  or  mixed),  rights,  privileges,  powers  and  franchises,  and  all  and  every  other  interest,  of  each  of  the  Company  and
Merger Sub shall  be vested in the Surviving Corporation without  reversion or  impairment,  and all  debts,  liabilities  and duties  of  each of  the
Company and Merger Sub shall become the debts, liabilities and duties of the Surviving Corporation.

Charter; Bylaws

.

(a)  The  certificate  of  incorporation  of  the  Surviving  Corporation  shall  be  amended  and  restated  at
the Effective Time to read in the form attached hereto as Exhibit E , and, as so amended and restated, such certificate of incorporation shall be
the certificate of incorporation of the Surviving Corporation until thereafter changed or amended as provided therein or by applicable Law.

(b)  The  bylaws  of  the  Surviving  Corporation  shall  be  amended  and  restated  at  the  Effective  Time
to read the same as the bylaws of Merger Sub as in effect immediately prior to the Effective Time (except that all references therein to the name
of Merger Sub shall be replaced by references to the name “Spinal Kinetics, Inc.”), and, as so amended and restated, such bylaws shall be the
bylaws of the Surviving Corporation until thereafter changed or amended as provided in such bylaws or in the certificate of incorporation of the
Surviving Corporation or by applicable Law.
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Directors and Officers of the Surviving Corporation

.    The  directors  of  Merger  Sub  immediately  prior  to  the  Effective  Time  shall  be  the  initial  directors  of  the  Surviving
Corporation,  each to  hold  office  until  the  earlier  of  his  or  her  resignation,  removal  or  death  or  until  his  or  her  successor  is  duly  elected and
qualified,  as  the  case  may  be,  in  accordance  with  the  certificate  of  incorporation  and  bylaws  of  the  Surviving  Corporation  and  applicable
Law.  The officers of Merger Sub shall be the initial officers of the Surviving Corporation and each such initial officer shall hold office until the
earlier of his or her resignation, removal or death or until his or her successor is duly appointed and qualified, as the case may be, in accordance
with the certificate of incorporation and bylaws of the Surviving Corporation and applicable Law.

ARTICLE 3 
CONVERSION OF SECURITIES; MERGER CONSIDERATION

 
Conversion of Securities; Merger Consideration

.

  By virtue of the Merger and without any action on the part of Parent, Merger Sub, the Company or the Equityholders, at
the Effective Time, each share of capital stock of the Company that is issued and held by the Company or any of the Company’s wholly owned
Subsidiaries immediately prior to the Effective Time shall automatically be cancelled and retired and shall cease to exist, and no consideration
shall be issued or delivered in exchange therefor (such shares, “ Cancelled
Shares
”). Subject to the terms and conditions of this Agreement,
including the provisions of this Article  3 , Article  9 and other applicable provisions in this Agreement, by virtue of the Merger and without any
action on the part  of  Parent,  Merger  Sub,  the Company or the Equityholders,  at  the Effective Time,  (i)  each share of  Common Stock that  is
issued and outstanding immediately prior to the Effective Time and (ii) each share of Preferred Stock that is issued and outstanding immediately
prior to the Effective Time, in each case, other than (A) Cancelled Shares, (B) Redeemed Series D Shares and (C) Dissenting Shares, shall be
cancelled  and  extinguished  and  shall  be  converted  into  and  become  (x)  the  right  to  receive  (without  interest  and  subject  to  applicable  Tax
withholding)  the  applicable  portion  of  the  Closing  Merger  Consideration  as  set  forth  on  the  Payout  Schedule,  and  (y)  a  contingent  right  to
receive (without interest and subject to applicable Tax withholding) the applicable portion of the Contingent Consideration as set forth on the
Payout Schedule, as the same may be updated from time to time in accordance with Section 6.15(d) , with such contingent right to receive such
applicable  portion of  the Contingent  Consideration being subject  to,  and with such applicable  portion of  the Contingent  Consideration being
payable in accordance with, the provisions of this Article 3 , Article 9 and the Escrow Agreement.

Series D Preferred Stock; Warrants; Convertible Notes; Stock Options

.

  
(a)  Each  share  of  Series  D  Preferred  Stock  that  is  issued  and  outstanding  immediately  prior  to  the

Effective Time shall be redeemed by the Company at or prior to the Effective Time pursuant to and in accordance with Section 8 of the Charter
(each share so redeemed, a “ Redeemed
Series
D
Share
”). For the avoidance of doubt, no Redeemed Series D Share shall (i) be converted into
a right to a receive, or otherwise entitle the holder of such Redeemed Series D Share to receive, any portion of the Merger Consideration, or (ii)
otherwise entitle the holder of such Redeemed Series D Share to any rights hereunder.

(b)  Immediately  prior  to  and  conditioned  upon  the  occurrence  of  the  Effective  Time,  (i)  each  VLL
Warrant that then remains outstanding and unexercised (in whole or in part) shall be automatically exchanged for shares of Series C Preferred
Stock pursuant to and in accordance with Section 4.3 of such VLL Warrant ( provided that, if a “Liquidation Bonus” is due pursuant to
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Section 4.3(b) of such VLL Warrant, then such VLL Warrant shall not be so exchanged, but shall be surrendered to the Company in exchange
for a cash payment by the Company in an amount equal to such “Liquidation Bonus” pursuant to and in accordance with Section 4.3(b) of such
VLL Warrant),  (ii)  the  MS Warrant,  if  then outstanding and unexercised (in  whole  or  in  part),  shall  be  deemed exercised as  to  all  shares  of
Series C Preferred Stock subject thereto pursuant to and in accordance with Section 1.6(b)(2) of the MS Warrant, and (iii) the SVB Warrant, if
then outstanding and unexercised (in whole or in part), shall expire (without any consideration therefor) in accordance with Section 1.6(b) of the
SVB Warrant and the holder thereof shall have no further right to purchase or otherwise acquire any shares of capital stock of the Company or
the  Surviving  Corporation  (or  to  otherwise  receive  any  consideration  from  the  Company,  the  Surviving  Corporation  or  Parent)  pursuant
thereto.  For the avoidance of doubt, (A) any shares of Series C Preferred Stock issued in exchange for, or upon deemed exercise of, a Warrant
pursuant to clause (i) or clause (ii) of the foregoing sentence shall, for all purposes hereunder, be issued and outstanding immediately prior to
the Effective Time and shall be subject to cancellation, extinguishment and conversion at the Effective Time pursuant to and in accordance with
Section 3.1 (and the holder of such shares shall constitute a Stockholder for all purposes hereunder), and (B) without limiting the foregoing, no
Warrant  shall  be  converted  into  a  right  to  a  receive,  or  otherwise  entitle  the  holder  of  such  Warrant  to  receive,  any  portion  of  the  Merger
Consideration.

(c)  Each  Convertible  Note  that  remains  outstanding  immediately  prior  to  the  Effective  Time  shall
either (i) be included in the Debt Pay-Off Amount (including in the Estimated Debt Pay-Off Amount, the Proposed Final Debt Pay-Off Amount
and the Final Debt Pay-Off Amount pursuant to Section 3.8 ) and be redeemed or repaid (as the case may be) on the Closing Date pursuant to
and in accordance with the terms thereof (including, in the case of any 2016 Bridge Note, Section 1(d) thereof, or, in the case of the De Novo
Standalone Note, Section 3 thereof) and Section 3.11(a) , or (ii) be converted, immediately prior to the Effective Time, into shares of Series C
Preferred  Stock  at  the  applicable  conversion  price  specified  in  such  Convertible  Note  pursuant  to  and  in  accordance  with  the  terms  thereof
(including, in the case of any 2016 Bridge Note, Section 3(b) thereof). For the avoidance of doubt, (A) any shares of Series C Preferred Stock
issued upon conversion of a Convertible Note pursuant to clause (ii) of the foregoing sentence shall, for all purposes hereunder, be issued and
outstanding immediately prior to the Effective Time and shall be subject to cancellation, extinguishment and conversion at the Effective Time
pursuant to and in accordance with Section 3.1 (and the holder of such shares shall constitute a Stockholder for all purposes hereunder), and (B)
without  limiting  the  foregoing,  no  Convertible  Note  shall  be  converted  into  a  right  to  a  receive,  or  otherwise  entitle  the  holder  of  such
Convertible Note to receive, any portion of the Merger Consideration.

(d)  Subject  to  the  provisions  of  this  Article    3  ,  Article    9  and  other  applicable  provisions  in  this
Agreement,  at  the  Effective  Time,  by  virtue  of  the  Merger  and  without  any  action  on  the  part  of  Parent,  Merger  Sub,  the  Company  or  the
Equityholders, each Stock Option outstanding immediately prior  to the Effective Time and not  exercised,  whether  or  not  then exercisable or
vested, shall, by virtue of this Agreement and the applicable Company Equity Plan and without any action on the part of the holder thereof, be
cancelled, extinguished and terminated and converted into and become (i) a right following the Effective Time to receive (without interest and
subject to applicable Tax withholding) the applicable portion of the Closing Merger Consideration, if any, as set forth on the Payout Schedule
(which applicable portion, if  any, for the avoidance of doubt,  shall  consist  of the portion of the Closing Merger Consideration that would be
payable in respect of the shares of Common Stock for which such Stock Option is exercisable as of immediately prior to the Effective Time, net
of the applicable aggregate exercise price with respect to such Stock Option), and (ii) a
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contingent right following the Effective Time to receive (without interest and subject to applicable Tax withholding) the applicable portion of
the Contingent Consideration, if any, as set forth on the Payout Schedule, as the same may be updated from time to time in accordance with
Section 6.15(d) (which applicable portion, if any, for the avoidance of doubt, shall consist of the portion of such Contingent Consideration that
would be payable in respect of the shares of Common Stock for which such Stock Option is exercisable as of immediately prior to the Effective
Time, net of any remaining portion of the applicable aggregate exercise price with respect to such Stock Option, after taking into account prior
netting in the determination of Closing Merger Consideration or Contingent Consideration payable in respect of such Stock Option), with such
contingent  right  to receive such applicable portion of  the Contingent  Consideration being subject  to,  and with such applicable portion of  the
Contingent  Consideration  being  payable  in  accordance  with,  the  provisions  of  this  Article  3  ,  Article  9  and  the  Escrow
Agreement.  Notwithstanding anything to the contrary contained herein, (A) each Stock Option with an applicable aggregate exercise price that
is equal to or in excess of the portion of the Merger Consideration that would be payable in respect of the shares of Common Stock for which
such Stock Option is exercisable as of immediately prior to the Effective Time shall be cancelled, extinguished and terminated at the Effective
Time for no consideration; and (B) Parent will not assume any Stock Options.  As soon as practicable following the date of this Agreement and
p  rior  to  the  Effective  Time,  the  Company  shall  take  all  action  that  may  be  necessary  or  required  (under  any  Company  Equity  Plan,  any
applicable Law, the applicable stock option award agreements or otherwise) to effectuate the provisions of this Section 3.2(d) and to ensure that,
from  and  after  the  Effective  Time,  each  holder  of  an  outstanding  Stock  Option  cancelled,  extinguished  and  terminated  as  provided  in  this
Section 3.2(d) shall have no rights with respect thereto, except the right to receive the consideration specified in this Section 3.2(d) , if any.

(e)  Prior  to  the  Effective  Time,  the  Company  shall  take  all  actions  necessary  to  (i)  effectuate  the
provisions of Section 3.2(a) , Section 3.2(b) , Section 3.2(c) and Section 3.2(d) , (ii) ensure that (A) all certificates representing shares of Series
D Preferred Stock shall  be surrendered to  the Company and cancelled at  or  prior  to  the Effective Time,  (B)  all  shares  of  Series  D Preferred
Stock shall be cancelled and retired and shall cease to exist at or prior to the Effective Time and (C) from and after the Effective Time no Series
D Holder shall have any rights or interests in the Company or any of its Subsidiaries (or any of their respective assets) by virtue of the shares of
Series D Preferred Stock held by such Series D Holder, (iii) terminate each Warrant as of the Effective Time and ensure that from and after the
Effective Time no holder thereof shall have any Warrants or other rights to purchase shares of Common Stock or Preferred Stock or any other
equity interest in the Company, (iv) ensure that from and after the Effective Time no Convertible Note shall remain outstanding and no holder
of any Convertible Note shall have any right to acquire or otherwise receive shares of Common Stock or Preferred Stock or any other equity
interest  in  the  Company (subject  to  Parent’s  compliance with  its  obligations  under Section 3.11(a) with respect  to  such Convertible  Note,  if
any), and (v) terminate each Company Equity Plan and each Warrant as of the Effective Time and ensure that from and after the Effective Time
no  employee  or  other  service  provider  of  the  Company  or  any  of  its  Subsidiaries  or  any  participant  under  the  Company  Equity  Plans  or
otherwise shall have any Stock Options or other rights to purchase shares of Common Stock or Preferred Stock or any other equity interest in
the Company (in each case of the foregoing clauses (i), (ii), (iii), (iv) and (v), without the creation of any additional Liability of the Company).

Capital Stock of Merger Sub

.

  At the Effective Time, each share of common stock, par value $0.01 , of Merger Sub (the “ Merger
Sub
Common
Stock
”) issued and outstanding as of immediately prior to the Effective Time shall be automatically converted into and become one (1) validly issued,
fully paid and non-assessable share of common stock, par value $0.01, of the
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Surviving Corporation (the “ Surviving
Corporation
Common
Stock
”), and shall thereafter constitute all of the issued and outstanding shares
of capital stock of the Surviving Corporation.  Each stock certificate representing shares of Merger Sub Common Stock shall continue after the
Effective Time to represent shares of Surviving Corporation Common Stock.

Parent to Provide Closing Merger Consideration; Surrender and Exchange of Certificates; Escrow Amount

.

(a)  Notwithstanding  anything  in  this  Agreement  to  the  contrary,  at  the  Closing,  in  no  event  shall
the aggregate consideration payable or allocable to holders of Common Stock, Preferred Stock, Warrants or Stock Options by Parent or Merger
Sub exceed the Closing Merger Consideration.

(b)  Prior  to  the  Effective  Time,  Parent  shall  designate  Acquiom  Financial  LLC  ,  a  Colorado
limited liability company, or such other bank or trust company designated by Parent that is reasonably acceptable to the Company, to act as the
payments administrator in the Merger (the “ Payments
Administrator
”) pursuant to the terms of the Payments Agreement.

(c)  On  the  Closing  Date,  promptly  after  the  Effective  Time,  Parent  shall  deposit  with  the
Payments Administrator cash in the amount necessary to pay to each Stockholder (other than any holder of Dissenting Shares) the applicable
portion of the Closing Merger Consideration payable to such Stockholder in respect of its shares of Common Stock or Preferred Stock issued
and outstanding immediately prior to the Effective Time, as set forth in the Payout Schedule.  At any time following twelve (12) months after
the  Effective  Time,  all  cash  deposited  with  the  Payments  Administrator  pursuant  to  this  Section    3.4(c)  that  remains  undistributed  to
Stockholders  shall  be  delivered  to  Parent  upon demand,  and  thereafter  such  Stockholders  shall  be  entitled  to  look  only  to  Parent  (subject  to
abandoned property, escheat or other similar Laws), solely as general creditors thereof, for payment, upon due surrender of their Certificates,
with respect to the applicable portion of the Closing Merger Consideration payable to such Stockholders in respect of their shares of Common
Stock or Preferred Stock issued and outstanding immediately prior to the Effective Time, as set forth in the Payout Schedule. Any portion of the
Closing  Merger  Consideration  that  remains  unclaimed  immediately  prior  to  the  date  on  which  it  would  otherwise  become  subject  to  any
abandoned property, escheat or similar Law shall, to the extent permitted by applicable Law, become the property of Parent, free and clear of all
claims or interest of any Person previously entitled thereto.

(d)  Promptly  following  the  Effective  Time,  the  Payments  Administrator  shall  mail  or  deliver  (or
cause to be mailed or delivered) a letter of transmittal (the “ Transmittal
Letter
”) to each holder of record of a stock certificate or certificates
(the “ Certificates
”) that represented outstanding shares of Preferred Stock or Common Stock as of immediately prior to the Effective Time
(other than any such holder that held only Redeemed Series D Shares).  The Transmittal Letter shall specify that delivery of shares of Common
Stock and Preferred Stock shall be effected, and risk of loss and title to the Certificates shall pass, only upon delivery of the Certificates to the
Payments Administrator and shall contain instructions for use in effecting the surrender of the Certificates in exchange for the payment of the
applicable portion of  the Closing Merger  Consideration payable with respect  to  the shares of  Common Stock or  Preferred Stock represented
thereby,  as  set  forth  in  the  Payout  Schedule.  The  Transmittal  Letter  shall  also  include  a  consent  to  the  appointment  and  authority  of  the
Equityholders’  Representative  as  set  forth  herein.    Promptly  upon  the  later  of  (i)  the  Effective  Time  and  (ii)  the  surrender  to  the  Payments
Administrator of a Certificate, together with a
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Transmittal  Letter,  duly  completed  and  validly  executed  in  accordance  with  the  instructions  thereto,  and  such  other  documents  as  may  be
required  pursuant  to  the  instructions  thereto  (collectively,  the  “ Exchange
Documents
”),  the  holder  of  such  Certificate  shall  be  entitled  to
receive  (and  Parent  or  the  Surviving  Corporation  shall  cause  the  Payments  Administrator  to  distribute  to  such  holder)  in  exchange  therefor
payment by Automated Clearing House (ACH) transfer (or,  at the election of such holder and for a processing fee not to exceed twenty-five
dollars ($ 25) per check or per wire transfer to be deducted from such payment, by check or by wire transfer of immediately available funds) of
the cash amount  equal  to  the applicable  portion of  the Closing Merger  Consideration payable  to  such Stockholder  in  respect  of  its  shares  of
Common  Stock  or  Preferred  Stock  represented  by  such  Certificate,  as  set  forth  in  the  Payout  Schedule,  after  giving  effect  to  any  required
withholding Taxes,  and the Certificate so surrendered shall  forthwith be cancelled.   Until  so surrendered, after the Effective Time (except as
otherwise provided in Section 3.7 with respect to Dissenting Shares), each Certificate shall be deemed, for all corporate purposes thereafter, to
evidence only the right to receive the consideration provided for in this Article 3 . No portion of the Merger Consideration shall be paid to any
Stockholder until the holder of record of a Certificate has surrendered such Certificate and delivered the Exchange Documents pursuant hereto.

(e)  Promptly  after  the  Effective  Time,  Parent  shall  disburse  to  the  Surviving  Corporation  the
amount  necessary  to  pay  to  each  Optionholder  the  applicable  portion  of  the  Closing  Merger  Consideration  payable  to  such  Optionholder  in
respect of its Stock Options pursuant to Section 3.2 , as set forth in the Payout Schedule. Promptly thereafter, the Surviving Corporation shall
cause  to  be  disbursed  (i)  to  each  Optionholder  with  respect  to  which  the  Company has  a  Tax withholding  obligation,  through the  Surviving
Corporation’s payroll system the amount equal to the applicable portion of the Closing Merger Consideration payable to such Optionholder in
respect of his or her Stock Options, as set forth in the Payout Schedule, after giving effect to any required withholding Taxes and (ii) to each
Optionholder with respect to which the Company has no Tax withholding obligation, the amount equal to the applicable portion of the Closing
Merger Consideration payable to such Optionholder in respect of his or her Stock Options, as set forth in the Payout Schedule.

(f)  Parent,  the  Surviving  Corporation  and  the  Payments  Administrator  shall  be  entitled  to  rely
entirely on the information contained in the Payout Schedule, any Updated Payout Schedule and any Exchange Documents delivered hereunder
for  purposes  of  satisfying  Parent’s  and  the  Surviving  Corporation’s  respective  obligations  to  deliver  any  and  all  portions  of  the  Merger
Consideration payable hereunder.

(g)  On  the  Closing  Date,  promptly  after  the  Effective  Time,  and  subject  to  and  in  accordance  with
the provisions of Article  9 , Parent shall pay to (i) the Escrow Agent the Escrow Amount to be deposited into an escrow fund (the “ Escrow
Fund
”) and (ii) the Equityholders’ Representative the Expense Amount to be held by the Equityholders’ Representative in a segregated account
(the “ Expense
Fund
”) in accordance with the terms of Section 9.5(d) . The Escrow Fund shall be held in escrow and, as provided in Article  9
, shall be available to compensate Parent Indemnified Persons and shall otherwise be distributed pursuant to Section  9.4 to the Equityholders.
The Escrow Fund shall be reduced from time to time in accordance with Section 3.8 , Section 6.11 , Article  9 and Section 10.2 , and shall be
increased from time to time by the amount of any interest, dividends, earnings and other income received in respect of the amounts therein in
accordance with the Escrow Agreement.  The Parties agree that payments from the Escrow Fund to Stockholders will be treated for tax purposes
as deferred payments of purchase price, except to the extent treated as payments of interest pursuant to Section 483 or Section 1274 of the Code.
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(h)  If  any  portion  of  the  cash  payment  pursuant  to  Section  3.1  is  to  be  paid  to  a  Person  other  than

the  Person  in  whose  name  the  Certificate  surrendered  in  exchange  therefor  is  registered,  it  will  be  a  condition  to  such  payment  that  (i)  the
Certificate  so  surrendered  will  be  properly  endorsed  and  otherwise  in  proper  form for  transfer,  (ii)  the  signatures  on  such  Certificate  or  any
related stock power shall be properly guaranteed, and (iii) the Person requesting such exchange will have (A) paid any transfer or other Taxes
required by reason of such payment in a name other than the registered holder of the Certificate surrendered or (B) established to the satisfaction
of Parent, or any agent designated by Parent, that such Tax has been paid or is not applicable.  

(i)  The  Parties  understand  and  agree  that  (i)  the  contingent  rights  to  receive  any  Contingent
Consideration  will  not  be  represented  by  any  form  of  certificate,  are  not  transferable,  except  by  operation  of  Laws  relating  to  descent  and
distribution,  divorce  and  community  property,  and  do  not  constitute  an  equity  or  ownership  interest  in  Parent  or  the  Surviving  Corporation,
(ii)  no  Equityholder  shall  have  any  rights  as  a  security  holder  of  the  Surviving  Corporation  or  Parent  as  a  result  of  such  Equityholder’s
contingent right to receive any Contingent Consideration hereunder and (iii) no interest is payable with respect to any Contingent Consideration.

(j)  Notwithstanding  anything  to  the  contrary  in  this  Agreement,  none  of  the  Payments
Administrator,  Parent,  Merger  Sub or  the  Surviving Corporation (or  any Affiliate  thereof)  shall  be  liable  to  a  holder  of  a  Certificate  for  any
amount delivered to a public official pursuant to any applicable abandoned property, escheat or similar Law.  

(k)  Notwithstanding  anything  to  the  contrary  in  this  Agreement,  any  of  Parent,  the  Payments
Administrator  or  the  Surviving  Corporation  (pursuant  to  Parent’s  request)  will  be  entitled  to  deduct  and  withhold  from  the  consideration
otherwise  payable  pursuant  to  this  Agreement  to  any  Equityholder  such  amounts  as  Parent,  the  Payments  Administrator  or  the  Surviving
Corporation shall determine in good faith are required to be deducted and withheld with respect to the making of such payment under the Code,
or  any  provision  of  federal,  state,  local  or  foreign  Laws  relating  to  Taxes.    Such  deducted  and  withheld  amounts  remitted  to  the  applicable
Governmental Authority will be treated for all purposes of this Agreement as having been paid to the Equityholders in respect of which such
deduction and withholding was made by Parent, the Payments Administrator or the Surviving Corporation.

Further Ownership Rights in Company Stock

.

  The applicable consideration paid upon the surrender for exchange of Certificates in accordance with the terms of this
Article  3 (including the contingent right to receive payment of the Contingent Consideration, if any) shall be in full satisfaction of all rights
pertaining  to  Preferred  Stock  and  Common  Stock  (including  any  rights  to  receive  accumulated  but  undeclared  dividends,  if  any).    At  the
Effective  Time,  the  stock  transfer  books  of  the  Company shall  be  closed,  and  thereafter  there  shall  be  no  further  registration  of  transfers  of
shares of Preferred Stock or Common Stock outstanding prior to the Effective Time on the records of the Surviving Corporation.   From and
after the Effective Time, the holders of Certificates representing ownership of shares of Preferred Stock or Common Stock outstanding prior to
the Effective Time shall cease to have any rights with respect to such shares of Preferred Stock or Common Stock, as applicable (including any
rights  to  receive  accumulated  but  undeclared  dividends,  if  any),  except  as  otherwise  specifically  provided  for  herein.    If,  after  the  Effective
Time,  Certificates are presented to Parent  or  the Surviving Corporation (or  any Affiliate thereof)  for  any reason,  they shall  be cancelled and
exchanged as provided in this Article  3 .
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Lost, Stolen or Destroyed Certificates

.

  

In the event any Certificates representing Preferred Stock or Common Stock shall have been lost, stolen or destroyed, the
Payments Administrator shall pay in exchange for such lost, stolen or destroyed Certificates, upon the making of an acceptable affidavit of that
fact by the holder thereof and the delivery of such other documents reasonably requested by the Payments Administrator, the applicable portion
of the Closing Merger Consideration payable to such holder in respect of the shares of Common Stock or Preferred Stock represented by such
Certificate, as set forth in the Payout Schedule; provided
, however,
that Parent may, in its sole discretion and as a condition precedent to the
payment thereof, require the owner of such lost, stolen or destroyed Certificates to (a) execute and deliver an indemnity agreement with respect
to such Certificate in a form reasonably acceptable to Parent and (b) post a bond in such reasonable amount and on such customary terms as
Parent  may  direct  as  indemnity  against  any  Claim  that  may  be  made  against  Parent  or  the  Payments  Administrator  with  respect  to  such
Certificate.

Dissenting Shares

.

   Notwithstanding anything in this Agreement to the contrary, any shares of Preferred Stock or Common Stock issued and
outstanding immediately prior to the Effective Time that are held by any Stockholder (a) who has not voted in favor of the Merger or consented
thereto in writing, (b) who is otherwise entitled to, and who has perfected, appraisal rights for such shares in accordance with Section 262 of the
DGCL (such rights, “ Appraisal
Rights
”) or, if applicable, dissenters’ rights for such shares in accordance with Chapter 13 of the CCC (such
rights, “ Dissenters’
Rights
”; and Section 262 of the DGCL and Chapter 13 of the CCC, collectively, the “ Appraisal
Rights
Statutes
”), and
(c) who has neither effectively withdrawn nor lost such Appraisal Rights or Dissenters’ Rights, shall not be converted in accordance with this
Article 3 into the right to receive the consideration specified in Section 3.1 , but rather the holders of such shares (“ Dissenting
Shares
”) shall
be entitled only to such rights as may be granted to such holders in the Appraisal Rights Statutes; provided
, however
, that if any such holder
shall fail to perfect or otherwise shall waive, withdraw, or lose the right to appraisal under the applicable Appraisal Rights Statutes, or a court of
competent jurisdiction shall determine that such holder is not entitled to the relief provided by the applicable Appraisal Rights Statutes, then the
rights of such holder pursuant to the applicable Appraisal Rights Statutes shall cease and such Dissenting Shares shall be deemed to have been
converted as of the Effective Time into, and to represent only the right to receive, the consideration specified in this Article 3 (without interest
thereon), subject in all respects to the terms and conditions of this Agreement and the Escrow Agreement.  The Company shall deliver prompt
notice to Parent of any demand for appraisal received by the Company, any withdrawal or attempted withdrawal of any such demand, and any
other notice, instrument, or document delivered to the Company pursuant to the DGCL or CCC relating to appraisal of any shares of Preferred
Stock or Common Stock, which notice shall include a copy of such demand, withdraw, or other notice, instrument or document.  The Company
shall  provide Parent with the opportunity to participate in and control all  negotiations and proceedings with respect to demands for appraisal
under the DGCL or the CCC, and shall not, without the prior written consent of Parent, make any payment with respect to, or settle or offer to
settle,  any such demands,  or  agree to do any of  the foregoing.  For the avoidance of  doubt, no Redeemed Series D Share shall  be entitled to
Appraisal Rights or Dissenters’ Rights, as such shares will be redeemed at or prior to the Effective Time in accordance with Section 8 of the
Charter and will not be subject to conversion in the Merger.  

Purchase Price Adjustment

.

(a)  Not  less  than  three  (3)  Business  Days  prior  to  the  Closing  Date,  the  Company  will  deliver  to
Parent (i) an unaudited balance sheet reasonably acceptable to Parent prepared by the
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Company in a manner consistent with the preparation of the balance sheets included in the most recent Financial Statements, reflecting a good
faith estimate of the consolidated financial condition of the Company and its Subsidiaries as of 12:01 a.m. Eastern Time on the Closing Date
(the “ Estimated
Closing
Balance
Sheet
”), and (ii) based on the Estimated Closing Balance Sheet, a written statement reasonably acceptable to
Parent (the “ Estimated
Closing
Statement
”) setting forth in reasonable detail the Company’s good faith estimate of the following as of 12:01
a.m. Eastern Time on the Closing Date, accompanied by any supporting documentation relevant to such calculation: (A) Working Capital (the “
Estimated 
Working 
Capital
 ”),  (B)  Debt  Pay-Off  Amount  (the  “ Estimated 
Debt 
Pay-Off 
Amount
 ”),  (C)  unpaid  Company  Transaction
Expenses (the “ Estimated
Company
Transaction
Expenses
”), and (D) Cash (the “ Estimated
Cash
”).  The Estimated Working Capital and
other items set forth on the Estimated Closing Statement shall be prepared in accordance with the Accounting Rules. The items set forth on the
Estimated Closing Statement shall be used to calculate the Closing Merger Consideration.

(b)  Promptly  following  the  Closing  Date,  but  in  no  event  later  than  ninety  (90)  days  after  the
Closing Date, Parent will prepare and submit to the Equityholders’ Representative a written statement (the “ Closing
Date
Statement
”) setting
forth  in  reasonable  detail  Parent’s  calculation  of  the  following  as  of  12:01  a.m.  Eastern  Time  on  the  Closing  Date,  accompanied  by  any
supporting  documentation  relevant  to  such  calculation:  (i)  Working  Capital  (the  “ Proposed 
Final 
Working 
Capital
 ”),  (ii)  Debt  Pay-Off
Amount  (the  “  Proposed 
Final
 Debt 
Pay-Off 
Amount
 ”),  (iii)  unpaid  Company  Transaction  Expenses  (the  “  Proposed 
Final 
Company
Transaction
Expenses
”), and (iv) Cash (the “ Proposed
Final
Cash
”).  The Proposed Final Working Capital, Proposed Final Debt Pay-Off
Amount, Proposed Final Company Transaction Expenses and Proposed Final Cash set forth on the Closing Date Statement shall be prepared in
accordance  with  the  Accounting  Rules.    If  the  Equityholders’  Representative  disputes  or  objects  to  the  calculation  of  the  Proposed  Final
Working Capital, Proposed Final Debt Pay-Off Amount, Proposed Final Company Transaction Expenses, or Proposed Final Cash set forth on
the  Closing  Date  Statement,  the  Equityholders’  Representative  will  notify  Parent  in  writing  (such  written  notification  being  the  “ Objection
Notice
”) of its disputes or objections no later than thirty (30 ) days after delivery of the Closing Date Statement and will set forth, in reasonable
detail  in  the  Objection  Notice,  the  reasons  for  the  Equityholders’  Representative’s  objections.    If  the  Equityholders’  Representative  fails  to
deliver  an  Objection Notice  within  thirty  (30 )  days  after  delivery of  the  Closing Date  Statement,  the  Equityholders  will  be  deemed to  have
accepted  the  Proposed  Final  Working  Capital,  Proposed  Final  Debt  Pay-Off  Amount,  Proposed  Final  Company  Transaction  Expenses  and
Proposed Final Cash as set forth on the Closing Date Statement, and such amounts shall be deemed to be the Final Working Capital, Final Debt
Pay-Off  Amount,  Final  Company  Transaction  Expenses  and  Final  Cash  (respectively)  for  all  purposes  hereunder.    If  the  Equityholders’
Representative delivers an Objection Notice within such thirty (30) day period, the Equityholders’ Representative and Parent will endeavor in
good faith to resolve any disputed matters no later than fifteen (15) Business Days after receipt by Parent of the Equityholders’ Representative’s
Objection Notice.  If the Equityholders’ Representative and Parent are unable to resolve the disputed matters in accordance with the preceding
sentence,  the  Equityholders’  Representative  and  Parent  will  appoint  the  Neutral  Auditor  to  resolve  the  remaining  matters  in  dispute  in
accordance  with Section  3.8(c)  .    The  fees  and  expenses  of  the  Neutral  Auditor  shall  be  allocated  between  Parent  and  the  Equityholders’
Representative  (on  behalf  of  the  Equityholders)  based  upon  the  percentage  that  the  portion  of  the  contested  amount  not  awarded  to  each  of
Parent  and the  Equityholders’  Representative,  respectively,  bears  to  the  total  contested amount  actually  submitted  to  the  Neutral  Auditor  for
resolution pursuant to this Section 3.8(b) .  The Working Capital,  Debt Pay-Off Amount,  the Company Transaction Expenses and Cash as of
12:01 a.m. Eastern Time on the Closing Date, as finally determined pursuant to this Section 3.8(b) or Section 3.8(c) , are
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referred to herein as the “ Final
Working
Capital
”, “ Final
Debt
Pay-Off
Amount
”, “ Final
Company
Transaction
Expenses
”, and “ Final
Cash
” respectively.

(c)  If  the  disputed  matters  referenced  in  Section  3.8(b)  are  submitted  to  the  Neutral  Auditor  in
accordance  with  Section  3.8(b)  ,  the  provisions  of  this  Section  3.8(c)  shall  apply.    Each  Party  agrees  to  promptly  execute  a  reasonable
engagement  letter,  if  requested  to  do  so  by  the  Neutral  Auditor.    The  Neutral  Auditor  shall  be  provided  with  such  information  and  records,
which  may  include  on-site  access  and  access  to  personnel,  relating  to  such  dispute  as  it  may  reasonably  request,  and  Parent  and  the
Equityholders’ Representative, and their respective representatives, shall cooperate fully with the Neutral Auditor; provided
that neither Parent
nor the Equityholders’ Representative will meet separately with the Neutral Auditor with respect to such disputed matters or any other matters
contemplated by this Agreement.  The Neutral Auditor shall have the rights, powers and privileges of an arbitrator and shall resolve only such
items  that  are  in  dispute  and  determine  the  values  to  be  ascribed  thereto,  and  using  those  values  (together  with  other  items  not  in  dispute)
determine the Working Capital, Debt Pay-Off Amount, Company Transaction Expenses and Cash as of 12:01 a.m. Eastern Time on the Closing
Date  only  (prepared  in  accordance  with  the  Accounting  Rules).    Parent  and  the  Equityholders’  Representative  hereby agree  that  the  Neutral
Auditor shall only decide the specific disputed items, the values ascribed thereto and using those values (together with the other items included
in the Closing Date Statement) determine the Working Capital, Debt Pay-Off Amount, Company Transaction Expenses and Cash as of 12:01
a.m. Eastern Time on the Closing Date, and the Neutral Auditor’s decision with respect to such disputed items and values must be within the
range  of  values  assigned  to  each  such  item  in  the  applicable  Closing  Date  Statement  and  the  Objection  Notice,  respectively.    The  Neutral
Auditor  shall  be  directed  to  resolve  such  disputes,  determine  such  values,  calculate  the  Working  Capital,  Debt  Pay-Off  Amount,  Company
Transaction  Expenses  and  Cash  as  of  12:01  a.m.  Eastern  Time  on  the  Closing  Date  (in  accordance  with  this Section 3.8(c)  )  and  deliver  a
written determination of the Working Capital, Debt Pay-Off Amount, Company Transaction Expenses and Cash as of the Closing Date within
thirty  (30)  days  after  being  retained  as  provided  in  this  Section  3.8(c)  ,  which  determination  will  be  final,  binding  and  conclusive  on  the
Equityholders’  Representative,  the  Equityholders  and  Parent,  and  their  respective  Affiliates,  representatives,  successors  and  assigns  for  all
purposes of this Agreement.  The Neutral Auditor’s written determination of the Working Capital, Debt Pay-Off Amount, Company Transaction
Expenses and Cash as of 12:01 a.m. Eastern Time on the Closing Date shall include a schedule setting forth all material calculations used in
arriving  at  such  determination  and  shall  be  based  solely  on  information  provided  to  the  Neutral  Auditor  by  Parent  and  the  Equityholders’
Representative in accordance herewith.  

(d)  If  the  Final  Closing  Adjustment  Amount  is  a  negative  number  and  the  absolute  value  of  the
Final Closing Adjustment Amount exceeds Fifty Thousand Dollars ($50,000), then an amount equal to the amount by which the absolute value
of  the  Final  Closing  Adjustment  Amount  exceeds  Fifty  Thousand  Dollars  ($50,000)  shall  be  paid  to  Parent  from  the  Escrow  Fund.    Any
amounts payable to Parent pursuant to this Section 3.8(d) will be made not later than ten (10) Business Days after the determination of the Final
Working Capital, Final Debt Pay-Off Amount, Final Company Transaction Expenses and Final Cash by wire transfer of immediately available
funds to an account designated in advance in writing by Parent.  If the Final Closing Adjustment Amount is a positive number and exceeds Fifty
Thousand Dollars ($50,000), then no later than ten (10) Business Days after the determination of the Final Working Capital, Final Debt Pay-Off
Amount, Final Company Transaction Expenses and Final Cash, an amount (the “ Equityholders
Final
Closing
Adjustment
Consideration
”)
equal to the amount by which the Final Closing Adjustment Amount exceeds Fifty Thousand Dollars ($50,000) shall  be deposited by Parent
with the Payments
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Administrator for distribution, in accordance with the Applicable Updated Payout Schedule, to (i) the Stockholders who have duly surrendered
their Certificates and delivered duly completed and validly executed Transmittal  Letters and (ii)  the Optionholders,  after giving effect to any
required withholding Taxes. All distributions made to Equityholders under this Section 3.8(d) shall be made in accordance with the Applicable
Updated Payout Schedule and their respective Transmittal Letters and other Exchange Documents, or other appropriate documentation.

(e)  Following  the  Effective  Time,  the  Equityholders’  Representative  and  Parent  shall  cooperate
and provide  each other  and,  if  applicable,  the  Neutral  Auditor,  and their  respective  representatives,  reasonable  assistance  and access  to  such
books, records and employees as are reasonably requested in connection with the matters addressed in this Section 3.8 .

Earnout Consideration

.  
 

(a) Certain Definitions .  For purposes of this Agreement, the following definitions apply:

(i)  “  Earnout 
Consideration
 ”  means  the  aggregate  of  (A)  the  FDA  Milestone
Consideration, (B) the First Revenue Milestone Consideration, and (C) the Second Revenue Milestone Consideration.

(ii)  “  Earnout 
Period
 ”  means  the  period  beginning  on  the  Closing  Date  and
ending on the Earnout Period End Date.

(iii)  “  Earnout 
Period 
End 
Date
 ”  means  the  fifth  (5  th  )  anniversary  of  the
Closing Date.

(iv)  “  FDA 
Milestone
 ”  means  the  issuance  of  the  FDA  M6-C  Approval  on  or
before the Earnout Period End Date.

(v) “ FDA
Milestone
Consideration
” means:

(A)  if  the  FDA  Milestone  is  achieved  on  or  prior  to  April  1,
2021, Fifteen Million Dollars ($15,000,000); or

(B)  if  the  FDA  Milestone  is  achieved  on  or  prior  to  the
Earnout Period End Date (but after April 1, 2021), Ten Million Dollars ($10,000,000).

(vi)  “  First 
Revenue 
Milestone
 ”  means  Product  Revenue  equal  to  or  in  excess
of Thirty Million Dollars ($30,000,000) with respect to a Trailing Twelve Month Period.

(vii)  “  First 
Revenue 
Milestone 
Consideration
 ”  means  Fifteen  Million
Dollars ($15,000,000).

(viii)  “  Milestone
 ”  means  each  of  the  FDA  Milestone,  the  First  Revenue
Milestone, or the Second Revenue Milestone.

(ix)  “  Parent 
Group 
Entities
 ”  means  Parent,  the  Surviving  Corporation  and
their respective Subsidiaries and other Affiliates.
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(x)  “  Product
 Revenue
 ”  means,  with  respect  to  any  Trailing  Twelve  Month

Period,  (x)  the  actual  gross  amount  invoiced  for worldwide  sales  of  Specified  Products  by  or  on  behalf  of  Selling  Parties  to  Third  Party
Purchasers during such Trailing Twelve Month Period, as reduced by (y) the total of the following charges and expenses during such Trailing
Twelve  Month  Period,  to  the  extent  directly  related  to  Specified  Products  and  actually  incurred  or  reserved,  in  each  case  (x)  and  (y)  as
determined in accordance with GAAP consistently applied by the Selling Party across its operations :

(A)  trade,  cash,  prompt  payment,  quantity  and  other
customary discounts, including promotional, service or similar discounts;

(B)  chargeback  payments,  rebates,  allowances,  credits,
discounts, fees and other customary payments to (I) managed care entities, (II) Governmental Authorities, (III) purchasers
or  reimbursers  or  (IV)  trade  customers,  including  wholesalers,  distributors,  group purchasing  organizations  and buying
groups;

(C) retroactive price reductions;

(D)  freight  charges,  postal  charges,  handling  charges,
insurance charges, packing costs and other transportation charges;

(E)  credits,  allowances,  refunds  and  reimbursements  for
damaged goods, rejections, defects, expired dating, recalls or returns or because of retroactive price reductions or billing
errors, whether cash or trade;

(F)  Taxes  on  sales  (including  sales  or  use  Taxes,  value
added  Taxes,  or  their  equivalent),  excise  Taxes,  other  consumption  Taxes,  customs  duties,  compulsory  payments  to
Governmental Authorities and any other governmental charges imposed upon the sale of Specified Products (other than
Taxes based on income); and

(G)  invoiced  amounts  that  are  written  off  as  uncollectible  (
provided that if any amount that is so written off during a Trailing Twelve Month Period is subsequently collected during
such  Trailing  Twelve  Month  Period,  such  amount  shall  be  added  back  to  Product  Revenue  for  such  Trailing  Twelve
Month Period);

provided  that,  for  purposes  of  calculating  Product  Revenue,  (1)  amounts  invoiced  for  sales  between  or  among  Selling  Parties  shall  not  be
included in Product Revenue, (2) with respect to sales of Specified Products invoiced in currencies other than U.S. Dollars, Parent shall use the
Exchange  Rate  Methodology for  the  translation  of  foreign  currency  sales  into  U.S.  Dollars,  and  (3)  none  of  the  following  transfers  or  other
dispositions of Specified Products shall constitute “sales” of Specified Products: (x) transfers or other dispositions at no charge for academic,
preclinical,  clinical  or  regulatory  purposes,  (y)  transfers  or  other  dispositions  at  no charge  in  connection  with  patient  assistance  programs or
named patient programs or for other compassionate use or charitable purposes, or (z) transfers or other dispositions at no charge to physicians or
hospitals for promotional purposes (including free samples).
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(xi)  “  Second 
Revenue 
Milestone
 ”  means  Product  Revenue  equal  to  or  in

excess of Fifty Million Dollars ($50,000,000) with respect to a Trailing Twelve Month Period.

(xii)  “  Second 
Revenue 
Milestone 
Consideration
 ”  means  Thirty  Million
Dollars ($30,000,000)

(xiii)  “  Selling 
Party
 ”  means  the  Parent  Group  Entities  and  their  respective
licensees and sublicensees; provided
that no distributor, wholesaler or reseller of any Specified Product, and no end user or consumer of any
Specified Product, shall constitute a Selling Party.

(xiv)  “  Specified 
Products
 ”  means,  individually  and  collectively,  M6-C  Discs
and M6-L Discs.

(xv) “ Third
Party
Purchasers
” means any Persons other than Selling Parties.

(xvi)  “  Trailing 
Twelve 
Month 
Period
 ”  means  any  twelve  (12)  consecutive
calendar month period that begins on or after the Closing Date and ends on or before the Earnout Period End Date.

(b)  In  the  event  that  the  Merger  is  consummated,  as  additional  consideration  for  the  Merger,  and
subject to the set-off rights of Parent and the Surviving Corporation pursuant to Section  3.10(f) and Article  9 hereof, after the Effective Time
the Equityholders shall be entitled to receive Earnout Consideration when and if required to be paid in accordance with the provisions of this
Section  3.9 and Sections  3.1 , 3.2 , and 3.10 .  The Earnout Consideration shall not bear interest.  For the avoidance of doubt, each of the FDA
Milestone Consideration, the First Revenue Milestone Consideration, and the Second Revenue Milestone Consideration shall be payable only
once upon the first achievement of the corresponding FDA Milestone, First Revenue Milestone, and Second Revenue Milestone, respectively,
and no  amounts  shall  be  due  or  payable  for  subsequent  or  repeated  achievement  of  the  FDA Milestone,  First  Revenue Milestone  or  Second
Revenue Milestone

(c)  Each  of  Parent,  the  Company  and  the  Equityholders’  Representative  hereby  acknowledges  that
the achievement of the First Revenue Milestone, the Second Revenue Milestone Consideration and the FDA Milestone is uncertain and that the
Surviving  Corporation  may  not  achieve  results  requiring  the  payment  of  any  First  Revenue  Milestone  Consideration,  Second  Revenue
Milestone  Consideration  or  FDA Milestone  Consideration  at  all,  and  it  is  therefore  not  assured  that  Parent  will  be  required  to  pay  any First
Revenue Milestone Consideration, Second Revenue Milestone Consideration or FDA Milestone Consideration at all.

(d)  Subject  to  the  terms  of  this  Section  3.9(d)  ,  Parent,  as  the  sole  stockholder  of  the  Surviving
Corporation,  and  the  Board  of  Directors  of  the  Surviving  Corporation,  shall  have  sole  discretion  over  all  matters  relating  to  the  Surviving
Corporation and the Specified Products after the Effective Time, including any research, development, regulatory, marketing, manufacturing,
distribution and sales  decisions.    Although Parent  has  a  present  intention to  continue the  operations  of  the  Surviving Corporation during the
Earnout Period (including the development,  marketing,  manufacturing,  distribution and sale of the Specified Products and efforts to seek the
FDA  M6-C  Approval),  the  Parties  acknowledge  that  Parent  has  no  obligation  to  operate  the  Surviving  Corporation  (or  to  operate  its  own
business, or cause its Affiliates to operate their respective businesses) in order to cause the achievement of the First Revenue Milestone, Second
Revenue
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Milestone or FDA Milestone or to maximize the Earnout Consideration or any element thereof; provided,
however,
that Parent hereby agrees
that during the Earnout Period (i) it shall use Commercially Reasonable Efforts to achieve the Milestones, (ii) it shall not take any actions in bad
faith  concerning  the  operations  of  the  Surviving  Corporation  with  the  intention  of  avoiding  Parent’s  obligations  to  make  payment  of  any
Earnout Consideration hereunder,  and (iii)  it  shall  not discontinue the marketing,  manufacturing, distribution or sales of any of the Specified
Products, or withdraw Premarket Approval Application, P170036, for the M6-C Disc, during the Earnout Period if it does not possess a valid
commercial reason or legal reason for doing so (which reason may not be solely to avoid payment of the Earnout Consideration).  The Parties
acknowledge that circumstances may exist that (A) prevent or delay the achievement of the FDA Milestone, thereby eliminating, or reducing the
amount  of,  the  FDA  Milestone  Consideration,  (B)  prevent  the  achievement  of  financial  results  requiring  payment  of  the  First  Revenue
Milestone Consideration or the Second Revenue Milestone Consideration, or (C) limit, reduce or otherwise negatively impact Product Revenue
during  the  Earnout  Period  and  each  Trailing  Twelve  Month  Period,  thereby  eliminating  the  First  Revenue  Milestone  Consideration  or  the
Second  Revenue  Milestone  Consideration.      Accordingly,  except  as  expressly  provided  in  Section  3.9(d)(i)  above,  nothing  herein  shall  be
deemed to be an agreement on the part of Parent, Merger Sub or the Surviving Corporation to (I) obtain, or otherwise cause the issuance of, the
FDA  M6-C  Approval  during  the  Earnout  Period  (or  by  any  particular  date),  or  at  all,  or  (II)  achieve  financial  results  or  Product  Revenue
requiring  the  payment  of  the  First  Revenue  Milestone  Consideration  or  the  Second  Revenue  Milestone  Consideration.  For  the  avoidance  of
doubt, and in consideration of the Closing Merger Consideration to be paid to the Equityholders promptly after the Effective Time, except as
expressly provided in Section 3.9(d)(i) above, none of Parent, Merger Sub or the Surviving Corporation shall be required to use any level of
effort  (including commercially  reasonable  efforts,  reasonable  efforts,  best  efforts,  diligent  efforts  or  reasonable  best  efforts)  to  (x)  obtain,  or
otherwise cause the issuance of, the FDA M6-C Approval during the Earnout Period (or by any particular date), or at all, or (y) achieve financial
results  or  Product  Revenue  requiring  the  payment  of  the  First  Revenue  Milestone  Consideration  or  the  Second  Revenue  Milestone
Consideration.

(e)  From  the  Effective  Time  until  the  earlier  to  occur  of  the  Earnout  Period  End  Date  or  the  date
on which all Earnout Consideration has become due and payable (subject to any reduction thereof as a result of the exercise of any right of set
off pursuant to Section 3.10(f) ), neither Parent nor the Surviving Corporation shall sell, assign or transfer all or substantially all of the rights to
develop or commercialize the Specified Products unless, as a condition to such sale, assignment or transfer, the purchaser, assignee or transferee
(as applicable) assumes in writing all obligations of Parent set forth in this Section 3.9 and Section 3.10 with respect to the Specified Products
(subject to all limitations and qualifications included in this Agreement with respect to such obligations), including the obligation to pay, upon
the  achievement  of  any  Milestone  that  has  not,  prior  to  the  date  of  such  sale,  assignment  or  transfer,  been  achieved in  accordance  with  this
Section 3.9 and Section 3.10, the applicable Earnout Consideration payable with respect to such Milestone in accordance with the terms hereof
(and such purchaser,  assignee or transferee shall  thereafter be deemed to be a Selling Party for all  purposes hereunder); provided
that Parent
shall remain liable (subject to the limitations and qualifications set forth in this Agreement) for, and such purchaser, assignee or transferee shall
not be required to assume, any obligation to pay any Earnout Consideration payable with respect to any Milestone achieved prior to the date of
such sale, assignment or transfer.
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Achievement of Applicable Milestones; Payment of Earnout Consideration

.  
 

(a)  Within  ten  (10)  Business  Days  after  the  achievement  of  the  FDA  Milestone,  Parent  shall
provide  notice  to  the  Equityholders’  Representative  that  such  FDA  Milestone  has  been  achieved.  From  and  after  the  date  hereof  and  until
achievement of such FDA Milestone (or, if the FDA Milestone is not achieved, until the Earnout Period End Date), (i) Parent shall provide the
Equityholders’ Representative, on a semi-annual basis, a written update covering in reasonable detail the status of activities with respect to the
issuance of the FDA M6-C Approval (each such report, an “ Update
Report
”), and (ii) upon reasonable request to Parent by the Equityholders’
Representative  within  thirty  (30)  days  after  receipt  of  any  such  Update  Report,  Parent  shall  meet  with  the  Equityholders’  Representative  at
Parent’s offices or via telephone to provide verbal updates and respond to reasonable inquiries regarding the status of (A) activities with respect
to  the  issuance  of  the  FDA M6-C  Approval  and  (B)  the  development,  commercialization  and  other  activities  of  Parent  Group  Entities  with
respect to each Specified Product (as such activities relate to the achievement of any Milestone that has not, as of the date of such meeting, been
achieved hereunder).  

(b)  Beginning  with  the  first  fiscal  quarter  that  ends  on  or  after  the  last  day  of  the  first  Trailing
Twelve Month Period, and ending once each of the First Revenue Milestone and the Second Revenue Milestone have been achieved, or are no
longer  capable  of  being  achieved,  no  later  than  forty-five  (45)  days  after  the  end  of  each  completed  fiscal  quarter,  Parent  shall  provide  the
Equityholders’  Representative  with  a  report  (including  reasonable  supporting  information  upon  request)  calculating  Product  Revenue  with
respect to the Trailing Twelve Month Periods ending during such completed fiscal quarter. If Parent determines that either or both of the First
Revenue Milestone and the Second Revenue Milestone has been achieved during any fiscal quarter, within forty-five (45) days following the
end  of  such  fiscal  quarter,  Parent  shall  provide  notice  to  the  Equityholders’  Representative  that  the  First  Revenue  Milestone  or  the  Second
Revenue  Milestone,  as  applicable,  has  been  achieved.  Until  the  achievement  of  the  Second  Revenue  Milestone  (or,  if  the  Second  Revenue
Milestone is not achieved, until the Earnout Period End Date), and for two (2) years thereafter, Parent shall keep (and shall cause its Affiliates,
including  the  Surviving  Corporation,  to  keep)  books  and  records  pertaining  to  Product  Revenue  with  respect  to  applicable  Trailing  Twelve
Month Periods, in sufficient detail to permit the Equityholders’ Representative to evaluate the calculation of Product Revenue for purposes of
determining  whether  the  First  Revenue  Milestone  and  the  Second  Revenue  Milestone  have  been  achieved.  During  the  period  in  which  such
books  and  records  must  be  maintained,  the  Equityholders’  Representative  may,  upon  written  request,  cause  the  Neutral  Auditor  to  audit  the
relevant  records  of  Parent  and  its  Affiliates  (including  the  Surviving  Corporation)  to  verify  calculations  of  Product  Revenue  for  applicable
Trailing Twelve Month Periods. Before beginning its audit, the Neutral Auditor shall execute a confidentiality agreement reasonably acceptable
to  Parent  and  its  Affiliates  by  which  the  Neutral  Auditor  agrees  to  keep  confidential  all  information  received  during  the  audit.  The  Neutral
Auditor  shall  have  the  right  to  disclose  to  the  Equityholders’  Representative  only  its  conclusions  regarding  any  payments  owed  under  this
Agreement. Parent shall make (and shall cause its Affiliates, including the Surviving Corporation, to make) such books and records available for
inspection by the Neutral Auditor during regular business hours at such place or places where such records are customarily kept, upon receipt of
reasonable advance notice from the Equityholders’ Representative. Such audit right shall not be exercised more than once in any calendar year
and not more frequently than once with respect to books and records covering any specific period of time. The Neutral Auditor shall provide its
audit  report  and  its  basis  for  any  determination  to  Parent  at  the  time  such  report  is  provided  to  the  Equityholders’  Representative.  The
Equityholders’ Representative (on behalf of the Equityholders)
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will bear the full cost of such audit, unless such audit discloses that the First Revenue Milestone or the Second Revenue Milestone was achieved
but not reported by Parent, in which case, Parent shall bear the full cost of the Neutral Auditor for such audit. The Neutral Auditor’s calculation
of Product Revenue shall be final and binding on the Parties.

(c)  In  the  event  that  Parent  determines  at  any  time  during  the  Earnout  Period  that  it  is  no  longer
possible  for  a  particular  Milestone  to  be  achieved,  Parent  shall  promptly  notify  the  Equityholders’  Representative  in  writing  of  such
determination (any such notice, a “ Milestone
Non-Achievement
Notice
”). The Milestone Non-Achievement Notice shall specify in reasonable
detail the rationale for such determination.  Upon reasonable request to Parent by the Equityholders’ Representative within thirty (30) days after
receipt of any such Milestone Non-Achievement Notice, Parent shall make available a Parent Representative with direct, overall responsibility
for the development and commercialization of each of the Specified Products and such other Parent Representatives as Parent may reasonably
deem appropriate at Parent’s offices or via telephone to respond to reasonable inquiries regarding such Milestone Non-Achievement Notice.

(d)  The  Equityholders’  Representative  agrees  to  hold  in  strict  confidence  all  information  received
and  all  information  learned  in  the  course  of  any  procedures  contemplated  by  clauses  (a),  (b)  or  (c)  above,  except  to  the  extent  necessary  to
enforce its rights under this Agreement or to the extent required to comply with any applicable Law; provided that the foregoing shall not limit
the  Equityholders’  Representative  ability  to  disclose  (i)  to  Stockholders  whether  the  FDA  Milestone,  the  First  Revenue  Milestone,  and  the
Second Revenue Milestone have been achieved or whether it remains possible for any such Milestone to be achieved, or (ii) such information
on a need-to-know basis to (A) its advisors and representatives that are subject to confidentiality restrictions with respect to such information
that  are  at  least  as  restrictive  as  the  confidentiality  restrictions  applicable  to  the  Equityholders’  Representative  with  respect  thereto,  and  (B)
those  Equityholders  that  comprise  the  “Advisory  Committee”  established  under  the  Equityholders’  Representative’s  engagement  letter,
provided that each such Equityholder has executed a confidentiality agreement with respect such information in form and substance reasonably
satisfactory to Parent.

(e)  Within  thirty  (30)  days  after  the  delivery  by  Parent  of  written  notice  (or  in  the  case  of  the  First
Revenue Milestone and the Second Revenue Milestone, delivery by the Neutral Auditor of an audit report containing a final determination by
the  Neutral  Auditor,  if  applicable)  that  any  of  the  FDA Milestone,  the  First  Revenue  Milestone  or  the  Second  Revenue  Milestone  has  been
achieved,  the  applicable  Earnout  Consideration  payable  with  respect  thereto  (less  the  amount  of  any  Company  Transaction  Expenses  that
become payable as a result of such Earnout Consideration, which shall be paid by Parent to the account or accounts specified in the Applicable
Updated Payout  Schedule)  shall  be deposited by Parent  with the Payments  Administrator  for  distribution,  in  accordance with the Applicable
Updated  Payout  Schedule,  to  (i)  the  Stockholders  who  have  duly  surrendered  their  Certificates  and  delivered  duly  completed  and  validly
executed  Transmittal  Letters  and  (ii)  the  Optionholders,  after  giving  effect  to  any  required  withholding  Taxes.  All  distributions  made  to
Equityholders  under  this  Section  3.10(e)  shall  be  made  in  accordance  with  the  Applicable  Updated  Payout  Schedule  and  their  respective
Transmittal Letters and other Exchange Documents, or other appropriate documentation, and shall be subject to Section 3.10(f) and Article 9 .

(f)  Subject  to  the  express  limitations  and  procedures  set  forth  in  Article    9  hereof,  the  obligation  of
Parent to pay any Earnout Consideration shall be qualified by the right of Parent and the Surviving Corporation to reduce the amount of any one
or more of the First Revenue Milestone

18



 
Consideration, Second Revenue Milestone Consideration or FDA Milestone Consideration by (i) the amount of any Losses actually incurred or
suffered by Parent or the Surviving Corporation for which Parent or the Surviving Corporation is entitled to indemnification pursuant to Article 
9 and (ii) the amount that would be necessary to satisfy in full any then pending and unsatisfied or unresolved Claims for indemnification timely
asserted by Parent or any other Parent Indemnified Person in accordance with Article 9 as if such Claims were resolved in favor of Parent or
such Parent Indemnified Person .   In the event that (A) Parent sets off the amount of any Earnout Consideration by the amount of any Losses
that have not been, at the time payment of such Earnout Consideration is made, incurred by Parent or another Parent Indemnified Person, and it
is later finally determined that the full amount of such Losses will not be incurred by the applicable Parent Indemnified Person, or (B) Parent
sets  off  the  amount  of  any  Earnout  Consideration  by  the  amount  that  would  be  necessary  to  satisfy  in  full  any  pending  and  unsatisfied  or
unresolved  Claim for  indemnification  to  which  the  Equityholders’  Representative  objects  in  accordance  with Section 9.6(b)  (such necessary
amount,  “ Disputed 
Claim 
Losses
 ”)  ,  and  it  is  later  finally  determined  that  the  applicable  Parent  Indemnified  Person  is  not  entitled  to
indemnification pursuant to Article  9 with respect to any portion of such Disputed Claim Losses, then, in each case of the foregoing clauses (A)
and  (B),  promptly  after  such  determination,  the  amount  of  the  prior  reduction  attributable  to  such  Losses  that  will  not  be  incurred  by  the
applicable Parent Indemnified Person (in the case of the foregoing clause (A)), or attributable to the portion of such Disputed Claim Losses for
which the applicable Parent Indemnified Person is not entitled to indemnification (in the case of the foregoing clause (B)), shall be deposited
(without  interest)  by  Parent  with  the  Payments  Administrator  as  additional  Earnout  Consideration  for  distribution,  in  accordance  with  the
Applicable Updated Payout Schedule, to (x) the Stockholders who have duly surrendered their Certificates and delivered duly completed and
validly executed Transmittal Letters and (y) the Optionholders, after giving effect to any required withholding Taxes. All distributions made to
Equityholders  under  this  Section  3.10(f)  shall  be  made  in  accordance  with  the  Applicable  Updated  Payout  Schedule  and  their  respective
Transmittal Letters and other Exchange Documents, or other appropriate documentation.

(g)  The  Parties  understand  and  agree  that  (i)  the  contingent  rights  to  receive  any  Earnout
Consideration  will  not  be  represented  by  any  form  of  certificate,  are  not  transferable,  except  by  operation  of  Laws  relating  to  descent  and
distribution,  divorce  and  community  property,  and  do  not  constitute  an  equity  or  ownership  interest  in  Parent  or  the  Surviving  Corporation,
(ii)  no  Equityholder  shall  have  any  rights  as  a  security  holder  of  the  Surviving  Corporation  or  Parent  as  a  result  of  such  Equityholder’s
contingent right to receive any Earnout Consideration hereunder and (iii) no interest is payable with respect to any Earnout Consideration.

(h)  The  Earnout  Consideration  provided  for  pursuant  to  this  Article    3  is  provided  as  a  result  of
bona fide difficulties in determining the present value of the Company.  The Earnout Consideration represents (and shall be reported by Parent
as) additional consideration for the Preferred Stock (excluding any Redeemed Series D Shares), the Common Stock, and the Stock Options and
is not intended to be a royalty payment.  Parent agrees that Earnout Consideration paid to Stockholders will be reported by Parent as deferred
payments subject to installment sale treatment under Section 453 of the Code (and will  be reported by Parent in part  as payments of interest
pursuant to Section 483 or Section 1274 of the Code).
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Other Payments at Closing

.  On the Closing Date, Parent shall:
 

(a)  on  behalf  of  the  Company,  pay  (or  cause  to  be  paid)  to  such  account  or  accounts  as  the
Company specifies to Parent in the Payout Schedule, the Debt Pay-Off Amount with respect to all Indebtedness of the Company and any of its
Subsidiaries outstanding as of 12:01 a.m. Eastern Time on the Closing Date that is reflected in the calculation of Closing Merger Consideration,
as set forth the Payout Schedule; and

(b)  on  behalf  of  the  Company,  pay  (or  cause  to  be  paid)  to  such  account  or  accounts  as  the
Company  specifies  to  Parent  in  the  Payout  Schedule,  the  aggregate  amount  of  all  Company  Transaction  Expenses  unpaid  as  of  12:01  a.m.
Eastern Time on the Closing Date that are reflected in the calculation of Closing Merger Consideration, as set forth in the Payout Schedule (
provided that amounts payable in respect of the Company Transaction Expenses described in clause (d) of the definition thereof shall be paid to
the Surviving Corporation for payment, in accordance with the Payout Schedule, through the Surviving Corporation’s payroll system).

Necessary Further Actions

.  If, at any time after the Effective Time, any further action is necessary or desirable to carry out the purposes of this Agreement and to vest the
Surviving Corporation with full right, title and possession to all assets, property rights, privileges, powers and franchises of the Company and
Merger Sub, then the Company, Parent and Merger Sub shall cause their respective directors and officers to take all such lawful and necessary
action, so long as such action is not inconsistent with this Agreement.
 

ARTICLE 4 
REPRESENTATIONS AND WARRANTIES OF THE COMPANY

 
The Company hereby represents and warrants to Parent and Merger Sub as follows (it being understood that each representation and

warranty  contained  in  this Article  4  is  subject  to:  (a)  the  exceptions  and  disclosures  set  forth  in  the  section  or  subsection  of  the  Company
Disclosure Schedule corresponding to the particular section or subsection in this Article 4 in which such representation and warranty appears;
(b) any exceptions or disclosures explicitly cross-referenced in such section or subsection of the Company Disclosure Schedule by reference to
another  section  or  subsection  of  the  Company  Disclosure  Schedule;  and  (c)  any  exceptions  or  disclosures  set  forth  in  any  other  section  of
subsection  of  the  Company  Disclosure  Schedule  to  the  extent  it  is  readily  apparent,  upon  reading  such  exception  or  disclosure  without
independent knowledge on the part of the reader regarding the matter set forth in such exception or disclosure, that such exception or disclosure
should qualify such representation or warranty without the necessity of repetitive disclosure or cross-reference):

Organization and Qualification

.

(a)  The  Company  is  a  corporation  duly  organized,  validly  existing  and  in  good  standing  under  the
Laws  of  the  State  of  Delaware  and  has  all  the  requisite  power  and  authority  necessary  to  own,  manage,  lease  and  operate  its  assets  and
properties  and to carry on its  business as it  is  now being conducted.    The Company is  in possession of  all  franchises,  grants,  authorizations,
licenses,  permits,  easements,  consents,  waivers,  qualifications,  certificates,  Orders,  clearances  and  approvals  (collectively,  “ Approvals
 ”)
necessary to own, manage, lease and operate its assets and properties and to carry on its business as it is now being conducted, except where the
failure  to  possess  any  such  Approval has  not  resulted  and  would  not  reasonably be  expected  to  result,  individually  or  in  the  aggregate,  in  a
Liability that is material to the Company and its Subsidiaries,
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taken  as  a  whole  .    The  Company  is  duly  qualified  or  licensed  as  a  foreign  corporation  to  do  business,  and  is  in  good  standing,  in  each
jurisdiction (including any applicable non- U.S. jurisdiction) where the character of the assets or properties owned, managed, leased or operated
by it or the nature of its activities makes such qualification or licensing necessary, except where the failure to be so qualified or licensed has not
resulted and would not reasonably be expected to result, individually or in the aggregate, in a Liability that is material to the Company and its
Subsidiaries, taken as a whole .

(b)  Each  Subsidiary  of  the  Company  is  a  legal  entity,  duly  organized,  validly  existing  and  in  good
standing  under  the  Laws  of  its  jurisdiction  of  incorporation  or  organization  and  has  all  the  requisite  power  and  authority  necessary  to  own,
manage, lease and operate its assets and properties and to carry on its business as it is now being conducted, except where the failure to possess
any  such  Approval  has  not  resulted  and  would  not  reasonably  be  expected  to  result,  individually  or  in  the  aggregate,  in  a  Liability  that  is
material to the Company and its Subsidiaries, taken as a whole .  Each Subsidiary of the Company is in possession of all Approvals necessary to
own, manage,  lease and operate  its  assets  and properties  and to carry on its  business as  it  is  now being conducted.    Each Subsidiary is  duly
qualified  or  licensed  to  do  business,  and  is  in  good  standing,  in  each  jurisdiction  (including  any  applicable  non-U.S.  jurisdiction)  where  the
character  of  the  assets  and  properties  owned,  managed,  leased  or  operated  by  it  or  the  nature  of  its  activities  makes  such  qualification  or
licensing necessary,  except  where  the  failure  to  be  so  qualified  or  licensed has  not  resulted  and would  not  reasonably  be  expected  to  result,
individually or in the aggregate, in a Liability that is material to the Company and its Subsidiaries, taken as a whole .

(c)  Section  4.1(c)  of  the  Company  Disclosure  Schedule  sets  forth  a  true  and  complete  list  of  all  of
the  Company’s  directly  and  indirectly  owned  Subsidiaries,  together  with  the  jurisdiction  of  incorporation  or  organization  of  each  such
Subsidiary,  the  jurisdictions  in  which  such  Subsidiary  is  qualified  or  licensed  to  do  business,  and  the  percentage  of  each  Subsidiary’s
outstanding capital stock or other equity or other interest owned by the Company or another Subsidiary of the Company if not a wholly owned
Subsidiary.  Except as set forth in Section 4.1(c) of the Company Disclosure Schedule, neither the Company nor any of its Subsidiaries owns
any equity or similar interest in, or any interest convertible into or exchangeable or exercisable for, directly or indirectly, any equity or similar
interest in, any Person.

(d)  Section  4.1(d)  of  the  Company  Disclosure  Schedule  lists  (i)  the  directors  and  officers  of  the
Company and (ii) each person holding a comparable position with any of the Company’s Subsidiaries (including any managers or managing
directors thereof) .

(e)  Section  4.1(e)  of  the  Company  Disclosure  Schedule  lists,  by  legal  entity,  every  state  or  foreign
jurisdiction in which the Company or any of its Subsidiaries has Employees or facilities or otherwise currently conducts its business.

Charter and Bylaws

.

   The  Company  has  made  available  to  Parent  true,  correct  and  complete  copies  of  the  Charter  and  Bylaws  and  equivalent  organizational
documents of each of the Company’s Subsidiaries, in each case as modified, supplemented, amended or restated.  Such Charter and Bylaws and
equivalent organizational documents of each of the Company’s Subsidiaries are in full force and effect, and no other organizational documents
are applicable to or binding upon the Company or its Subsidiaries.
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Capitalization

.

(a)  The  authorized  capital  stock  of  the  Company  consists  of  149,238,000  shares,  comprising  (i)  a
class of 93,000,000 shares of common stock, $0.001 par value per share (“ Common
Stock
”) and (ii) a class of 56,238,000 shares of preferred
stock, $0.001 par value per share (“ Preferred
Stock
”), of which (A) 44,000,000 shares of Preferred Stock have been designated as Series C
Preferred Stock (“ Series
C
Preferred
Stock
”), (B) 7,238,000 shares of Preferred Stock have been designated as Series C-1 Preferred Stock (“
Series
C-1
Preferred
Stock
”), and (C) 5,000,000 shares of Preferred Stock have been designated as Series D Preferred Stock (the “ Series
D
Preferred
Stock
”).  As of the date of this Agreement, 616,073 shares of Common Stock are issued and outstanding, 35,395,332 shares of Series
C Preferred  Stock  are  issued  and outstanding  and are  convertible  into 35,395,332 shares  of  Common Stock, 7,234,103 shares  of  Series  C-1
Preferred Stock are issued and outstanding and are convertible (solely upon the circumstances set forth in Section 5.2(a) of the Charter) into
7,234,103  shares  of  Common  Stock,  and  5,000,000  shares  of  Series  D  Preferred  Stock  are  issued  and  outstanding.    All  shares  of  Series  C
Preferred Stock and all shares of Series C-1 Preferred Stock are convertible into shares of Common Stock on a one-for-one basis; no shares of
Series D Preferred Stock are convertible into shares of Common Stock. As of the date of this Agreement, 8,300,851 shares of Common Stock
are reserved for issuance under the Company Equity Plans, 8,094,320 shares of which are subject to outstanding Stock Options.  As of the date
of  this  Agreement,  there  are  outstanding  Warrants  to  purchase  up  to  2,015,000  shares  of  Series  C  Preferred  Stock,  and,  following  purchase
thereof pursuant to such Warrants, such shares of Series C Preferred Stock are convertible into 2,015,000 shares of Common Stock. As of the
date  of  this  Agreement,  there  are  outstanding Convertible  Notes  that  are  convertible  into  1,828,536 shares  of  Series  C Preferred  Stock,  and,
following  conversion  of  such  Convertible  Notes,  such  shares  of  Series  C  Preferred  Stock  are  convertible  into  1,828,536  shares  of  Common
Stock.  The numbers of shares of Preferred Stock and Common Stock set forth above reflect all required anti-dilution adjustments, if any.  The
Company  has  reserved  (A)  a  sufficient  number  of  shares  of  Series  C  Preferred  Stock  for  issuance  upon  (I)  the  exercise  of  all  outstanding
Warrants  and (II)  the conversion of all  outstanding Convertible Notes,  and (B) a sufficient  number of shares of  Common Stock for  issuance
upon (I)  conversion of  all  outstanding Series  C Preferred Stock,  (II)  conversion of  all  Series C Preferred Stock issuable upon exercise of  all
outstanding Warrants and upon conversion of all outstanding Convertible Notes, and (III) exercise of all outstanding Stock Options.

(b)  Section  4.3(b)  of  the  Company  Disclosure  Schedule  sets  forth,  as  of  the  date  of  this
Agreement, a correct and complete list of each holder of Preferred Stock, Common Stock, Stock Options, Warrants, Convertible Notes or other
equity interests in the Company, including (i) the name and address of such holder, (ii) the number, class and series of all equity interests held
by such holder, (iii) the certificate number(s) representing such equity interests (if applicable), (iv) the number of shares of Common Stock or
Series C Preferred Stock, as applicable, issuable in respect of any shares of Preferred Stock, Stock Options and Warrants held by such holder
(including  upon  the  subsequent  conversion  of  any  shares  of  Series  C  Preferred  Stock  for  which  any  Warrants  are  exercisable  into  Common
Stock), (v) any accrued but unpaid dividends and liquidation preference with respect to the shares held by such holder, (vi) the exercise price of
any Stock Options or Warrants held by such holder, (vii) the vesting schedule, grant date and expiration date of any Stock Options held by such
holder,  and  (viii)  whether  such  Stock  Option  is  subject  to  Section  422  of  the  Code  or  subject  to  Section  409A  of  the  Code.    No  shares  of
Preferred Stock or Common Stock are held in the treasury of the Company.  Except as set forth in Schedule 4.3(b) of the Company Disclosure
Schedule, no shares of voting or non-voting capital stock, other equity interests, or other securities with voting rights of the Company are issued,
reserved for issuance or outstanding.  
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(c)  All  outstanding  shares  of  Preferred  Stock  and  Common  Stock  have  been  and  are  (i)  duly

authorized, validly issued, fully paid and nonassessable, (ii) issued in compliance with all applicable Laws concerning the issuance of securities,
(iii) not issued in violation of or subject to any purchase option, call option, right of first refusal or offer, voting trust or similar arrangement,
Investor Agreement, preemptive right, subscription right or similar right, and (iv) not subject to any Liens (other than restrictions on transfer of
securities imposed by the Charter, the Investor Agreements or by applicable state and federal securities Laws).  Except as set forth on Section
4.3(c) of the Company Disclosure Schedule, there are no bonds, debentures, notes or other Indebtedness of the Company with voting rights (or
convertible into, or exchangeable for, securities with voting rights) on any matters.

(d)  Section  4.3(d)  of  the  Company  Disclosure  Schedule  sets  forth  the  number  of  authorized  and
outstanding equity interests, and ownership thereof, of each of the Company’s Subsidiaries.  All of the outstanding equity interests of each of
the Company’s Subsidiaries have been and are duly authorized, validly issued, fully paid and nonassessable, are not subject to, and were not
issued in violation of, any purchase option, call option, right of first refusal or offer, preemptive right, subscription right or any similar right, and
are owned, of record and beneficially, by the Company or one of its direct or indirect Subsidiaries, free and clear of all Liens whatsoever (other
than Permitted Liens).  There are no restrictions of any kind which prevent the payment of dividends or distributions by any of the Company’s
Subsidiaries, and neither the Company nor any of its Subsidiaries is subject to any obligation or requirement to provide funds for or to make any
investment (including in the form of a loan or capital contribution) to or in any Person.

(e)  Except  as  identified  in  Section  4.3(e)(i)  of  the  Company  Disclosure  Schedule,  there  are  no
outstanding securities, interests, options, warrants, calls, rights, convertible or exchangeable securities or Contracts or obligations of any kind
(contingent or otherwise) to which the Company or any of its Subsidiaries is a party or by which any of them is bound obligating the Company
or any of its Subsidiaries to issue, deliver or sell, or cause to be issued, delivered or sold, additional shares of capital stock or other securities of
the  Company  or  any  of  its  Subsidiaries  or  obligating  the  Company  or  any  of  its  Subsidiaries  to  issue,  grant,  extend  or  enter  into  any  such
security, interest, option, warrant, call, right or Contract .  Except as set forth in Section 4.3(e)(ii) of the Company Disclosure Schedule, each
outstanding option was granted with an exercise price that was not less than “fair market value” as of the grant date as determined under Section
409A of the Code.  Except as set forth in Section 4.3(e)(iii) of the Company Disclosure Schedule, and other than as provided in Section 8 of the
Charter with respect to the outstanding shares of Series D Preferred Stock, there are no outstanding obligations of the Company or any of its
Subsidiaries (contingent or otherwise) to repurchase, redeem or otherwise acquire any shares of capital stock or other securities (or options or
warrants  to  acquire  any such interests)  of  the Company or  any of  its  Subsidiaries.    Except  as  set  forth  in Section 4.3(e)(iv) of  the Company
Disclosure  Schedule,  there  are  no  (i)  outstanding  or  authorized  stock  appreciation  rights,  registration  rights  (including  piggyback  rights),
preemptive rights, rights of first offer, stock-based performance units, “phantom” stock rights, restricted stock units, or dividend equivalents, (ii)
other  Contracts  (contingent  or  otherwise,  but  excluding  Contracts  providing  for  performance  bonuses  not  linked  to  stock  prices  to  service
providers) pursuant to which any Person is (or is contingently) entitled to receive any payment or other value based on the revenues, earnings or
financial performance or stock price performance of the Company or any of its Subsidiaries or any of their respective businesses or assets or
calculated in accordance therewith, other than royalties payable under licenses listed in Section 4.3(e)(iv) of the Company Disclosure Schedule
(the rights, units and Contracts described in the foregoing clause (i) and this clause (ii), collectively, “ Stock-Based
Rights
”), or (iii) rights to
cause the Company or any

23



 
of its Subsidiaries to file a registration statement under the Securities Act of 1933 , as amended, or which otherwise relate to the registration of
any securities of the Company or any of its Subsidiaries.  Except as set forth in Section 4.3(e)(v) of the Company Disclosure Schedule, there are
no  voting  trusts,  proxies,  stockholder  agreements  or  other  Contracts  of  any  character  to  which  the  Company  or,  to  the  Knowledge  of  the
Company, any of its  Equityholders (or Series D Holders)  is  a  party or by which any of them is bound with respect  to the issuance,  holding,
purchase, acquisition, voting or disposition of any shares of capital stock or similar interests of the Company or any of its Subsidiaries.

Authority; Enforceability

.

  The Company has all necessary corporate power and authority to execute and deliver this Agreement, the Escrow Agreement and each other
instrument and document required to be executed and delivered by it  at  or prior to the Closing, and to perform its obligations hereunder and
thereunder and, subject to obtaining the Stockholder Approval, to consummate the Merger and the other transactions contemplated hereby and
thereby.  The Company has complied with each provision of the CCC that is applicable to the Company (pursuant to Section 2115 of the CCC
or  otherwise)  in  connection  with  the  Merger  and  the  other  transactions  contemplated  by  this  Agreement  (including  in  connection  with  the
execution and delivery of  this  Agreement).    The execution and delivery by the  Company of  this  Agreement  and the Escrow Agreement,  the
performance by the Company of its obligations hereunder and thereunder, and the consummation by the Company of the Merger and the other
transactions contemplated hereby and thereby have been approved by the Company’s Board of Directors and duly and validly authorized by all
necessary  action.  No further  corporate  or  similar  action  is  required  on  the  part  of  the  Company to  authorize  (i)  this  Agreement,  the  Escrow
Agreement or any other document required to be executed and delivered by the Company prior to the Closing, or (ii) the Merger or the other
transactions contemplated hereby or thereby (other than, in the case of the consummation of the Merger, obtaining the Stockholder Approval
and the filing and recordation of appropriate merger documents as required by the DGCL). This Agreement has been duly and validly executed
and  delivered  by  the  Company,  and  assuming  the  due  authorization,  execution  and  delivery  hereof  by  Parent  and  Merger  Sub,  constitutes  a
legal, valid and binding obligation of the Company, enforceable against the Company in accordance with its terms, subject to the effects of (i)
bankruptcy,  insolvency,  fraudulent  conveyance,  reorganization,  moratorium  and  other  similar  Laws  relating  to  or  affecting  creditors’  rights
generally, and (ii) general equitable principles (whether considered in a proceeding in equity or at law).  The Escrow Agreement will have been
duly  and  validly  executed  and  delivered  by  the  Company  as  of  the  Closing,  and,  when  so  executed  and  delivered  (assuming  the  due
authorization, execution and delivery thereof by the other parties thereto), will constitute a legal, valid and binding obligation of the Company,
enforceable  against  the  Company  in  accordance  with  its  terms,  subject  to  the  effects  of  (i)  bankruptcy,  insolvency,  fraudulent  conveyance,
reorganization,  moratorium  and  other  similar  Laws  relating  to  or  affecting  creditors’  rights  generally,  and  (ii)  general  equitable  principles
(whether considered in a proceeding in equity or at law).

Required Vote

.

   The  Board  of  Directors  of  the  Company  has,  at  a  meeting  duly  called  and  held  prior  to  the  execution  and  delivery  of  this  Agreement,
unanimously (a) determined that this Agreement, the Escrow Agreement and the transactions contemplated hereby and thereby, including the
Merger,  are  fair  to,  advisable  and  in  the  best  interests  of  the  Company  and  the  Equityholders;  (b)  approved  and  declared  advisable  this
Agreement and the Escrow Agreement; (c) approved the Merger and the other transactions contemplated under this Agreement and the Escrow
Agreement; (d) directed that this Agreement and the transactions contemplated hereby, including the Merger, be submitted to the Stockholders
entitled to vote on such matters for consideration, approval and adoption by written consent in accordance with the DGCL and, to the
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extent  applicable,  the  CCC;  and  (e)  resolved  to  recommend  and  recommended  the  adoption  of  this  Agreement  and  the  approval  of  the
transactions contemplated hereby, including the Merger, by the Stockholders in accordance with the DGCL and, to the extent applicable, the
CCC.  The affirmative vote or affirmative action by written consent of holders of (i) at least fifty percent (50%) of the outstanding shares of
Series C Preferred Stock and Common Stock, voting together or acting together by written consent as a single class, with (A) each holder of
shares of Common Stock entitled to one vote for each share of Common Stock held by such holder and (B) each holder of shares of Series C
Preferred  Stock  entitled  to  the  number  of  votes  equal  to  the  number  of  whole  shares  of  Common  Stock  into  which  the  shares  of  Series  C
Preferred Stock held  by such holder  could be converted at  the  record date  for  the determination of  the  stockholders  entitled to  vote  on such
matters or, if no such record date is established, the date such vote is taken or such written consent is solicited, and (ii) at least sixty-five percent
(65%)  of  the  outstanding  shares  of  Preferred  Stock,  voting  or  acting  by  written  consent  on  a  combined  basis,  with  each  holder  of  shares  of
Preferred Stock entitled to the number of votes equal to the number of whole shares of Common Stock into which the shares of Preferred Stock
held by such holder are convertible (collectively, the “ Stockholder
Approval
”), are the only votes, approvals, consents or other actions of the
Company or the holders of any class or series of capital stock of the Company (including any class or series of Preferred Stock or Common
Stock)  necessary  to  authorize,  approve  and  adopt  this  Agreement,  the  Merger  and  the  other  transactions  contemplated  hereby  and  to
consummate  the  Merger  and  the  other  transactions  contemplated  hereby  .  Due  execution  and  delivery  of  the  Stockholder  Consent  and
Agreement by Stockholders holding at least the amounts of Preferred Stock and Common Stock set forth in the immediately preceding sentence
(including  by  effect  of  the  release  from escrow of  the  Escrowed Stockholder  Consents  and  Agreements)  shall  be  sufficient  to  constitute  the
Stockholder Approval.  For purposes of the Stockholder Approval described above (including for purposes of approval by the Requisite Holders
pursuant to Section 6.1 of the Charter), no holder of shares of Series D Preferred Stock is entitled to any votes in respect of (or by reason of) the
shares of Series D Preferred Stock held by such holder. With respect to the approval of the Merger by the Requisite Holders pursuant to Section
6.1 of the Charter, the record date for determining the holders of Preferred Stock that constitute the Requisite Holders is the date on which such
approval is received. After receipt of the Stockholder Approval, no vote, approval or other action on the part of the Company or any holder of
any capital stock or other security of the Company is required to (I) authorize, approve or adopt this Agreement or the Escrow Agreement, (II)
authorize  or  approve  the  Merger  or  the  other  transactions  contemplated  by  this  Agreement  or  the  Escrow  Agreement,  (III)  perform  the
Company’s obligations under this Agreement or (IV) consummate the Merger or the other transactions contemplated by this Agreement or the
Escrow Agreement.  Prior to their execution of any Stockholder Consent and Agreement, each signatory thereto shall have received from the
Company all material information necessary for such signatory to make an informed decision with respect to the execution and delivery of such
document.

No Conflict; Required Filings and Consents

.

(a)  None  of  (x)  the  execution  or  delivery  by  the  Company  or  any  of  its  Subsidiaries  of  this
Agreement  or  any  other  instrument  or  document  required  by  this  Agreement  to  be  executed  and  delivered  by  the  Company  or  any  of  its
Subsidiaries, (y) the performance of this Agreement, the Escrow Agreement or any other instrument or document required by this Agreement to
be  executed  and  delivered  by  the  Company  or  any  of  its  Subsidiaries,  or  (z)  the  consummation  of  the  Merger  or  any  other  transaction
contemplated by this Agreement, the Escrow Agreement or any other instrument or document required by this Agreement to be executed and
delivered by the Company or any of its Subsidiaries, in each case of the foregoing clauses (x), (y) and (z), (i) conflict
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with or violate the Charter or Bylaws or equivalent organizational documents of the Company or any of its Subsidiaries, (ii)  conflict with or
violate any Investor Agreements, voting trusts, proxies, stockholder agreements or other Contracts of any character to which the Company or
any of its Subsidiaries or, to the Knowledge of the Company, any of the Equityholders (or Series D Holders) is a party or by which any of them
is bound with respect to the issuance, holding, purchase, acquisition, voting or disposition of any shares of capital stock or similar interests of
the  Company,  (iii)  subject  to  the  filings  and other  matters  referred  to  in Section  4.6(b) ,  conflict  with  or  violate  in  any respect  any Law or
Order, in each case applicable to the Company or any of its Subsidiaries, or by which any of their respective properties, rights or assets is bound
or affected, (iv) except as set forth in Section 4.6(a) of the Company Disclosure Schedule, result in any breach or violation of or constitute a
default (with or without notice or lapse of time or both) under, or impair the Company’s or any of its Subsidiaries’ rights or alter the rights or
obligations  of  any  party  under,  or  give  to  others  any  rights  of  termination,  amendment,  acceleration  or  cancellation  of,  or  result  in  the
termination of any Material Contract or Employee Plan or in the creation of a Lien on any of the properties, rights or assets of the Company or
any of its Subsidiaries pursuant to any bond, indenture, Contract, permit, franchise or other instrument or obligation to which the Company or
any of its  Subsidiaries is  a party or by which the Company or any of its  Subsidiaries or any of their  respective properties,  rights or assets  is
bound  or  affected,  or  (v)  impair  in  any  material  respect  Parent’s  ability  to  operate  the  Company’s  or  any  of  its  Subsidiaries’  business
immediately following the Closing.

(b)  The  execution  and  delivery  by  the  Company  of  this  Agreement  and  each  other  instrument  and
document required by this Agreement to be executed and delivered by the Company or any of its Subsidiaries at or prior to the Closing do not,
and the performance of this Agreement, the Escrow Agreement and any instrument required by this Agreement to be executed and delivered by
the Company or any of its Subsidiaries at or prior to the Closing shall not, require the Company or any of its Subsidiaries to, except as set forth
in Section 4.6(b) of the Company Disclosure Schedule, obtain any Approval of any Person or observe any waiting period imposed by, or make
any filing with or notification to, any Governmental Authority , except for (i ) compliance with any applicable requirements of the pre-merger
notification requirements of the HSR Act and any applicable Foreign Competition Laws , (ii) the Stockholder Approval, and (iii) the filing and
effectiveness of the Certificate of Merger in accordance with the DGCL.

Material Contracts

.

(a)  Section  4.7(a)  of  the  Company  Disclosure  Schedule  sets  forth  (by  category,  specifying  the
appropriate  clause  below)  a  true  and  complete  list,  and  if  oral,  an  accurate  and  complete  summary,  of  each  Contract  (other  than  Contracts
entered into after the date of this Agreement in accordance with Section 6.1 ) of the type described in this Section 4.7(a) to which the Company
or any of its Subsidiaries is a party or by which the Company or any of its Subsidiaries, or any of their respective properties, rights or assets, are
bound:

(i)  any  employment,  consulting,  contractor  or  agency  Contract  with  any
current (or, to the extent obligations remain outstanding thereunder, former) employee, Contract Worker or other agent of the Company or any
of its Subsidiaries (other than (A) offer letters with employees providing for “ at will ” employment with the Company or any of its Subsidiaries
with no obligation to pay severance or (B) standard confidentiality agreements entered into with employees in the ordinary course of business
and on the Company’s standard form of confidentiality agreement, which standard form has been made available to Parent);
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(ii)  any  severance,  change  in  control,  retention  or  similar  Contract,  including

any Contract  providing for  a  “stay” or  “sale”  bonus,  with any current  or  former  Equityholder,  director,  manager,  managing director,  officer,
employee,  Contract  Worker,  or  other  agent,  or  any  Affiliate  of  the  Company  or  any  of  its  Subsidiaries  that  would  result  in  any  obligation
(absolute or contingent) of the Company or any of its Subsidiaries to make any payment to any Person following either the consummation of the
transactions contemplated hereby , termination of employment (or the relevant relationship), or both;

(iii) any labor or collective bargaining Contract;

(iv)  any  promissory  note,  credit  agreement,  loan  agreement,  indenture,  letter  of
credit, evidence of Indebtedness or other instrument or Contract relating to the borrowing or lending of money, whether as borrower, lender or
guarantor;

(v)  any  (A)  interest  rate  swap,  cap,  floor  or  option  Contract  or  any  other
interest rate risk management arrangement or foreign exchange Contract, or (B) other hedging, swap, derivative or similar Contract;

(vi)  any  performance  or  payment  guarantee,  keep  well  arrangement  and  other
similar credit support obligation or arrangement;

(vii)  any  Contract  containing  any  provision  limiting  in  any  respect  the  freedom
of the Company or any of its Subsidiaries or their respective employees or Affiliates (or which after the Effective Time purport to limit or would
limit  the  freedom  of  Parent,  the  Surviving  Corporation,  any  of  their  respective  Subsidiaries  or  any  employees  or  Affiliates  of  any  of  the
foregoing) to engage in any line of business, to develop, market, distribute, sell or license any Products or services, to compete with any Person,
to own any assets,  properties  or  rights,  to  operate  at  any location in  the world or  to change sales  quotas or  targets  under  any Contracts  with
distributors,  sales  agents,  sales  representatives,  or  other  agents,  including  any  Contract  that  contains  exclusivity,  non-competition,  non-
solicitation, non-consolidation, standstill or similar provisions;

(viii)  any  Contract  containing  “most  favored  nation”  provisions  or  any  similar
provision requiring that a third party be offered terms or concessions at least as favorable as those offered to one or more other Persons;

(ix)  any  Contract  creating  or  relating  to  any  partnership,  joint  venture,  strategic
alliance, joint development or similar agreement;

(x)  any  Contract  that  is  primarily  a  guarantee,  indemnification,  assumption  or
endorsement of, or any similar commitment with respect to, the obligations, Liabilities or Indebtedness of any other Person;

(xi)  any  Contract  providing  for  indemnification  of  any  Person  with  respect  to
Liabilities relating to any current or former business of the Company or any of its Subsidiaries or any of their respective predecessor Persons
(other than standard Contracts with distributors, sales agents, customers or suppliers that (A) do not primarily relate to indemnification, (B) have
been entered into in the ordinary course of business consistent with past practice and (C) have been made available to Parent);
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(xii) any Contract with any Governmental Authority;

(xiii)  any  outstanding  power  of  attorney  empowering  any  Person  to  act  on
behalf of the Company or any of its Subsidiaries;

(xiv)  any  Contract  for  the  acquisition,  directly  or  indirectly  (by  merger  or
otherwise),  or divestiture, of assets (whether tangible or intangible),  including any capital stock or other equity security of any Person (other
than the Company or any of its Subsidiaries), by the Company or any of its Subsidiaries for consideration in excess of One Hundred Thousand
Dollars ($ 100,000) individually;

(xv)  any  Lease  or  other  Contract  relating  to  any  lease,  lease  guarantee,
sublease, license, easement or other use of Leased Real Property;

(xvi) any operating lease;

(xvii)  any  Contract  relating  to  any  capital  expenditure  or  leasehold
improvement that has commenced but is not yet completed or that obligates the Company or any of its Subsidiaries to incur expenditures with
respect to a project that has not yet commenced;

(xviii)  any  Contract  involving  the  issuance  or  repurchase  of  any  capital  stock
or other equity interest of the Company or any of its Subsidiaries (including newly formed Subsidiaries);

(xix)  any  Contract  under  which  (A)  the  Company  or  any  of  its  Subsidiaries  has
granted exclusive rights with respect to Products or related services, or (B) another party processes, produces or manufactures, or will process,
produce or manufacture, Products or has the right to do so in the future;

(xx)  any  Contract  concerning  Intellectual  Property  (other  than,  with  respect  to
software, off-the-shelf commercial or shrinkwrap software for which the license fee is less than Ten Thousand Dollars ($10,000)) , including
any Contract described in Sections 4.18(b) , 4.18 (i) and 4.18(k) of this Agreement;

(xxi)  any  confidentiality  agreement  that  pertains  to  the  receipt  by  the  Company
or  any  of  its  Subsidiaries  of  the  confidential  information  of  another  Person,  other  than  standard  confidentiality  terms  included  in  customer,
distributor, sales agent or supplier Contracts listed elsewhere in Section 4.7(a) of the Company Disclosure Schedule ;

(xxii) any settlement agreement entered into within the last three (3) years;

(xxiii) any insurance brokerage Contract;

(xxiv)  any  Contract  containing  contingent  consideration  or  other  similar
earnout payment obligations as to which the Company or any of its Subsidiaries has any ongoing or future Liability or obligations of any nature
(contingent or otherwise);

(xxv)  any  Contract  (A)  pursuant  to  which  any  third  party  developed  or  is
developing any Products, or (B) for pre-clinical or other testing or clinical or marketing trials relating to the Products;
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(xxvi)  any  Contract  with  any  physician,  hospital,  clinic  or  other  health  care

provider or any medical advisor ;

(xxvii)  any  (A)  sales  agent,  sales  representative,  resale,  remarketing,
distribution or  consignment  Contract  relating to  the Company’s  Products  or  (B)  other  Contract  for  the marketing,  resale  (or  other  sale  by or
through any third party) or distribution of Products (excluding, for the avoidance of doubt, employment agreements between the Company or
any of its Subsidiaries, on the one hand, and any employee thereof, on the other hand);

(xxviii)  any  Contract  (a)  with  any  Significant  Customer  or  Significant
Supplier, or (b) with any other customer or supplier that provides for payments in excess of Fifty Thousand Dollars ($50,000) individually or on
an annual basis; and

(xxix)  any  Contract  not  covered  in  clauses  (i)  through  (xxviii)  above,  which  is
reasonably likely to involve revenues, receipts, expenditures or Liabilities in excess of One Hundred Thousand Dollars ($1 00,000) per annum
or Two Hundred Fifty Thousand Dollars ($ 250,000) in the aggregate, or which is otherwise material to the business of the Company or any of
its Subsidiaries.

All  Contracts  of  the  type  described  in  this Section 4.7(a)  ,  whether  or  not  listed  in Section 4.7(a) of  the  Company Disclosure  Schedule,  are
collectively referred to herein as “ Material
Contracts
.”

 
(b)  Except  as  set  forth  in  Section  4.7(b)  of  the  Company  Disclosure  Schedule  ,  true,  correct  and

complete copies of all Material Contracts have been made available to Parent by the Company.

(c)  Other  than  Material  Contracts  that  have  expired  in  accordance  with  their  terms,  each  Material
Contract (i) is in full force and effect, is a valid and binding obligation of the Company or a Subsidiary thereof and, to the Knowledge of the
Company, of each other party thereto and (ii) is enforceable against the Company or such Subsidiary and, to the Knowledge of the Company,
against each other party thereto.   Each Material Contract will continue to be (x) valid, binding and enforceable against the Company or such
Subsidiary  and,  to  the  Knowledge  of  the  Company,  of  each  other  party  thereto,  and  (y)  in  full  force  and  effect  immediately  following  the
consummation  of  the  transactions  contemplated  hereby  ,  with  no  alteration  or  acceleration  or  increase  in  fees  or  Liabilities,  payments,
obligations  or  burdens.    Each  Contract  to  which  the  Company  or  any  of  its  Subsidiaries  is  a  party  has  been  entered  into  and  performed  in
accordance with applicable Law.  

(d)  Neither  the  Company  nor  any  of  its  Subsidiaries  is  or  is  alleged  to  be  and,  to  the  Knowledge  of
the  Company,  no  other  party  is  or  is  alleged  to  be,  in,  or  has  received  notice  of  any,  default  under,  or  breach  or  violation  of,  any  Material
Contract that has not been cured, and none of the Company or any of its Subsidiaries has given such notice.  Except as set forth in Section 4.7(d)
of  the  Company  Disclosure  Schedule,  no  event  has  occurred  which,  with  or  without  the  giving  of  notice  or  passage  of  time  or  both,  would
reasonably be expected to result in a default, breach or violation of any Material Contract by the Company or any of its Subsidiaries, or give any
Person the right (i) to declare a breach and obtain any material remedy thereunder, (ii) to accelerate the maturity, performance or payment of
any obligation of the Company or any of its Subsidiaries thereunder, (iii) to make operative any provision that varies any of the material rights
or obligations of the Company or any of its Subsidiaries from those that would apply if the event had not occurred, or (iv) to cancel, terminate or
modify (in a manner adverse to the Company or any of its Subsidiaries) the Material
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Contract.    The Company has no reasonable basis for suspecting that any such default,  breach or violation exists or will  be forthcoming.   No
break-up or other similar fee is due or owing by the Company or any of its Subsidiaries in connection with any prior negotiations, discussions or
arrangements regarding any transaction, similar to the Merger or otherwise, or other Contract.  

(e)  Except  as  set  forth  in  Section  4.7(e)  of  the  Company  Disclosure  Schedule,  neither  the
Company  nor  or  any  of  its  Subsidiaries  is  currently  involved,  nor  has  it  been  involved  since  January  1,  2015  ,  in  any  dispute  with  any
counterparty to any Material Contract, and neither the Company nor or any of its Subsidiaries has received written or, to the Knowledge of the
Company, oral notice since January 1, 2015 from any such counterparty to the effect that such counterparty intends to terminate or otherwise
alter or modify the terms of any such Material Contract.

(f)  Section  4.7(f)  of  the  Company  Disclosure  Schedule  sets  forth  any  Material  Contract  which,  by
its terms, will be modified or adjusted, will become terminable by any other party thereto, or will require consent by or notification to any other
party thereto, in each case, as a result of the execution of this Agreement or the Escrow Agreement, or the consummation of the Merger or any
other transaction contemplated hereby or thereby.

Compliance

.

(a)  The  Company  is,  and  since  January  1,  2013  the  Company  has  been,  in  compliance  in  all
material respects with all applicable Laws (including all Health Care Laws) and Orders.  Each Subsidiary of the Company is, and since January
1, 2013 each Subsidiary of the Company has been, in compliance in all material respects with all applicable Laws (including all Health Care
Laws)  and  Orders.    Neither  the  Company  nor  any  of  its  Subsidiaries,  nor  any  of  their  respective  officers,  directors,  managers  or  managing
directors,  has  (i)  committed  any  act,  omission  or  other  practice,  or  entered  into  any  arrangement  or  engagement,  for  which  a  Governmental
Authority could have a reasonable basis for criminal prosecution or civil or administrative enforcement or sanction under any applicable Law
(including  any  Health  Care  Law)  or  (ii)  received  any  written  or  other  notice  of,  been  charged  with,  or  received  any  inquiry  concerning,  the
possible violation of any applicable Law (including any Health Care Law).  To the Knowledge of the Company, (A) neither the Company nor
any of its Subsidiaries, nor any of their respective officers, directors, managers or managing directors, is under Governmental Investigation with
respect to the violation of any applicable Law (including any Health Care Law), Approval or Order, (B) there are no facts or circumstances that
could reasonably be expected to form the basis for any such violation, and (C) neither the Company nor any of its Subsidiaries, nor any of their
respective officers, directors, managers or managing directors, has been charged with, threatened to be charged with or received notice of any
revocation or modification of any Approval or any Law or Order applicable to the Company or any of its Subsidiaries.  Since January 1, 2013 ,
neither the Company nor any of its Subsidiaries, nor any of their respective officers, directors, managers or managing directors, has made, or
been ordered to make, any payment in respect of any Governmental Damages, and there are no current or outstanding reimbursement audits,
recoupment efforts, or appeals by any Governmental Authority pending.

(b)  The  Company  and  each  of  its  Subsidiaries  is  in  compliance  with,  and  is  not  in  default  or
violation of (i) the Charter, (ii) the Bylaws, (iii) the organizational documents of the Company’s Subsidiaries, (iv) the Investor Agreements, and
(v) the terms of all bonds, indentures, Contracts, permits, franchises and other instruments or obligations to which the Company or any of its
Subsidiaries is a party or by which the Company or any of its Subsidiaries, or any of their
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respective  properties,  rights  or  assets,  are  bound  or  affected,  except  in  the  case  of  the  foregoing  clause    (v)  for  immaterial  noncompliance,
defaults or violations.

(c)  Section  4.8(c)  of  the  Company  Disclosure  Schedule  sets  forth  a  complete  and  accurate  list  of
all Approvals of Governmental Authorities issued to or held by the Company or any of its Subsidiaries.  Such Approvals are the only Approvals
of Governmental Authorities that are required for the Company or any of its Subsidiaries to conduct their respective businesses, activities and
operations as presently conducted.  Each such Approval is in full force and effect.  The Company and each of its Subsidiaries have been and are
in material compliance with the terms of each such Approvals.  To the Knowledge of the Company, no revocation, suspension, cancellation or
material adverse modification of any such Approval is threatened.  To the Knowledge of the Company, all applications required to have been
filed for the renewal of the Approvals have been duly filed with the appropriate Governmental Authority, and all other filings required to have
been  made  with  respect  to  the  Approvals  and  applicable  Laws  have  been  duly  made  on  a  timely  basis  with  the  appropriate  Governmental
Authority.  Each such Approval will continue in full force and effect immediately following the Effective Time.

Financial Statements

.

(a)  Section  4.9(a)  of  the  Company  Disclosure  Schedule  contains  true,  correct  and  complete  copies
of the following (collectively, the “ Financial
Statements
”): (i) the audited consolidated balance sheet of the Company and its Subsidiaries as
of  December  31,  2016,  December  31,  2015  and  December  31,  2014,  and  the  related  audited  consolidated  statements  of  operations  and
comprehensive income, stockholders’ equity and cash flows of the Company and its Subsidiaries for the fiscal years then ended, together with
all  related  notes  and  schedules  thereto,  accompanied  by  the  reports  thereon  of  the  Company’s  accountants,  (ii)  the  unaudited  consolidated
balance sheet  of  the  Company as  of December 31, 2017 ,  and the  related  consolidated  statements  of  operations  and comprehensive  income,
stockholders’  equity  and cash  flows  of  the  Company and its  Subsidiaries  for  the  fiscal  year  then  ended,  together  with  any related  notes  and
schedules thereto, and (iii)  the unaudited consolidated balance sheet of the Company as of January 31, 2018 (the “ Company
Balance
Sheet
Date
”) , and the related consolidated statements of operations and comprehensive income, stockholders’ equity and cash flows of the Company
and  its  Subsidiaries  for  the  one-month  period  then  ended,  together  with  any  related  notes  and  schedules  thereto.    Except  as  set  forth  in
Section 4.9(a) of the Company Disclosure Schedule, the Financial Statements (A) were prepared in accordance with the books of account and
other  financial  records  of  the  Company  and  its  Subsidiaries,  (B)  present  fairly  in  all  material  respects  the  consolidated  financial  condition,
results  of  operations,  changes  in  stockholders’  equity  and  cash  flows  of  the  Company  and  its  Subsidiaries  as  of  the  dates  thereof  or  for  the
periods  covered  thereby,  subject,  in  the  case  of  the  unaudited  Financial  Statements,  to  the  absence  of  footnotes,  (C)  have  been  prepared  in
accordance with GAAP applied on a basis consistent with the past practices of the Company and its Subsidiaries and (D) include all adjustments
(consisting only of normal recurring accruals) that are necessary to present fairly in all material respects the consolidated financial condition,
results  of  operations,  changes  in  stockholders’  equity  and  cash  flows  of  the  Company  and  its  Subsidiaries  as  of  the  dates  thereof  or  for  the
periods covered thereby.

(b)  Except  as  set  forth  in  Section  4.9(b)  of  the  Company  Disclosure  Schedule,  the  Company
maintains a standard system of accounting established and administered in accordance with GAAP.  Except as set forth in Section 4.9(b) of the
Company Disclosure Schedule, the Company and its Subsidiaries maintain a system of internal accounting controls sufficient to provide
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reasonable assurance that (i) transactions are executed in accordance with management’s general or specific authorizations, (ii) transactions are
recorded as necessary to permit preparation of financial statements in conformity with GAAP and to maintain asset accountability, (iii) access to
assets is  permitted only in accordance with management’s general  or specific authorization, and (iv) the recorded accountability for assets is
compared with the existing assets at reasonable intervals and appropriate action is taken with respect to any differences.   Section 4.9(b) of the
Company Disclosure Schedule lists,  and the Company has made available to Parent true, correct and complete copies of, all written policies,
manuals and other documents promulgating such internal accounting controls.

(c)  To  the  Knowledge  of  the  Company,  no  employee  of  the  Company  or  any  of  its  Subsidiaries
has provided or is providing information to any law enforcement agency regarding the commission or possible commission of any crime or the
violation or possible violation of any applicable Law by the Company, any of its Subsidiaries, or any of their respective directors, managers,
managing  directors,  officers,  employees,  Contract  Workers,  agents,  contractors  or  subcontractors.    Neither  the  Company  nor  any  of  its
Subsidiaries, nor any of their respective officers or employees or, to the Knowledge of the Company, any contractor, subcontractor or agent of
the Company or any of its Subsidiaries, has discharged, demoted, suspended, threatened, harassed or in any other manner discriminated against
any  employee  of  the  Company  or  any  of  its  Subsidiaries  in  the  terms  and  conditions  of  employment  because  of  any  act  of  such  employee
described in 18 U.S.C. § 1514A(a).

Absence of Certain Changes or Events

.

(a)  Except  as  described  in  Section  4.10(a)  of  the  Company  Disclosure  Schedule,  since  December
31,  2016,  (i)  the  Company and  its  Subsidiaries  have  conducted  their  businesses  only  in  the  ordinary  course  of  business  consistent  with  past
practice and in compliance with applicable Laws, (ii) there has not been any Material Adverse Effect, and (iii) there has not been any damage,
destruction or loss (whether or not covered by insurance) in an amount greater than Twenty Five Thousand Dollars ($ 25,000) with respect to
any rights, assets or properties of the Company or any of its Subsidiaries.

(b)  Except  as  described  in  Section  4.10(b)  of  the  Company  Disclosure  Schedule,  since  December
31,  2017,  neither  the  Company  nor  any  of  its  Subsidiaries  has  taken  any  action  that,  if  taken  after  the  date  hereof,  would  require  Parent’s
consent under Section 6.1 .

No Undisclosed Liabilities

.

  Except as described in Section 4.11 of the Company Disclosure Schedule, neither the Company nor any of its Subsidiaries has any material
Liabilities, and, to the Knowledge of the Company, there is no existing fact, condition or circumstance which would reasonably be expected to
result  in  such  Liabilities,  except  Liabilities  (a)  disclosed  in  the  consolidated  balance  sheet  of  the  Company  and  its  Subsidiaries  as  of  the
Company  Balance  Sheet  Date,  (b)  incurred  since  the  Company  Balance  Sheet  Date  in  the  ordinary  course  of  business  consistent  with  past
practice  and  which  are  ordinary  in  nature  and  amount  and  do  not  rise  out  of  any  charge,  complaint,  proceeding  or  demand  or  relate  to  any
breach of Contract, tort or infringement, or (c) which are expressly contemplated by, and incurred in compliance with, this Agreement.

Absence of Litigation

.

  Except as described in Section 4.12 of the Company Disclosure Schedule, there is no (a) Claim pending on behalf of, against or involving,
or, to the
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Knowledge of the Company, threatened on behalf of or against, the Company, any of its Subsidiaries, any of their respective properties, rights
or assets, or any of their respective officers, directors, managers or managing directors (in their capacities as such) (including cease and desist
letters or requests for a license), (b) Order outstanding to which the Company, any of its Subsidiaries, any of their respective properties, rights
or assets, or any of their respective officers, directors, managers or managing directors (in their capacities as such) is subject or (c) Claim that
questions or challenges (i) the validity of this Agreement or (ii) any action taken or to be taken by or on behalf of the Company or any of its
Subsidiaries pursuant to this Agreement or in connection with the transactions contemplated hereby. No director, manager, managing director,
officer, employee, Contract Worker or agent of the Company or any of its Subsidiaries has asserted a Claim or demand for payment or, to the
Knowledge of the Company, has a basis for a Claim or demand for payment against the Company or any of its Subsidiaries in respect of the
period prior to and including the Effective Time (other than for accrued and unpaid compensation earned in the ordinary course of business).

Employee Benefit Plans

.

(a)  Section  4.13(a)  of  the  Company  Disclosure  Schedule  lists  and,  in  the  case  of  employee  benefit
plans  not  reduced  to  writing,  describes  all  employee  benefit  plans,  including  “employee  benefit  plans”  as  defined  in  Section  3(3)  of  the
Employee Retirement Income Security Act of 1974 , as amended (“ ERISA
”) (whether subject to ERISA or not), bonus, commission, retention
or other cash incentive,  equity or equity-based incentive,  deferred compensation,  pension,  savings,  profit  sharing,  retirement or supplemental
retirement,  severance,  termination,  change  of  control  or  other  transaction-based  incentive,  golden  parachute,  health  and  welfare,  vacation,
cafeteria,  dependent  care,  medical  care,  employee  assistance,  education  or  tuition  assistance,  insurance  and  other  similar  fringe  or  employee
benefit  plans,  programs  or  arrangements,  whether  written  or  oral,  and  any  employment  or  executive  compensation  or  severance  Contracts,
written or otherwise, for the benefit of, or relating to, any current or former employee, director, manager, managing director, or Contract Worker
of the Company or any of its Subsidiaries, (i) which is or has been entered into, contributed to, established by, participated in or maintained by
the Company or any trade or business (whether or not incorporated) which is a member of a controlled group or which is under common control
(within the meaning of Section 414 of the Code) with the Company or any of its Subsidiaries (an “ ERISA
Affiliate
”), or (ii) under which the
Company, its Subsidiaries or any of their ERISA Affiliates has or may have any Liability whether or not such plan is terminated (together, the “
Employee
Plans
”), except for (x) Contracts that provide for employment that is terminable “at will” and that are terminable without severance,
change of control pay or benefits, or other Liabilities, in which case only forms of such contracts are listed in Section 4.13(a) of the Company
Disclosure  Schedule,  (y)  individual  Stock  Option  or  other  Stock-Based  Right  agreements,  in  which  case  only  forms  of  such  individual
agreements are listed in Section 4.13(a) of the Company Disclosure Schedule, unless such individual agreements provide acceleration of vesting
of  awards  in  a  manner  not  provided  for  under  the  applicable  form(s)  or  that  otherwise  materially  differ  from  such  forms  or  (z)  consulting
Contracts  that  are  terminable  without  penalty  on  less  than  thirty  (30)  days’  notice,  in  which  case  only  forms  of  such  contracts  are  listed  in
Section 4.13(a) of the Company Disclosure Schedule.   Section 4.13(a) of the Company Disclosure Schedule separately identifies the Employee
Plans  that  cover  any  current  or  former  employee,  director,  manager,  managing  director,  or  Contract  Worker  of  the  Company  or  any  of  its
Subsidiaries that is or was employed or providing services outside of the United States (collectively, the “ Foreign
Plans
”).  With respect to
each Employee Plan (other than Employee Plans that provide a de
minimis
level of benefits), the Company has made available to Parent true,
correct  and complete  copies  of  ( where applicable)  (A) all  plan documents  and amendments  thereto,  including all  adoption and participation
agreements, summary
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plan  descriptions,  summaries  of  material  modifications,  and  resolutions,  related  to  such  Employee  Plan,  (B)  the  most  recent  determination
letters  or  opinion letters  received from the  IRS for  such Employee  Plan,  (C)  the  three  most  recent IRS Form 5500 Annual Reports for such
Employee Plan (and all  schedules and attachments thereto), (D) the most recent audited financial statement and actuarial valuation report for
such  Employee  Plan,  (E)  the  most  recent  discrimination  and  compliance  testing  results  for  such  Employee  Plan,  (F)  all  related  agreements
(including  trust  agreements),  insurance  Contracts  and  other  Contracts  which  implement  such  Employee  Plan,  and  (G)  all  material
correspondence with, rulings by or opinions by the IRS, the U.S. Department of Labor or any other Governmental Authority for such Employee
Plan for the past three years.    Neither the Company nor any of its  Subsidiaries has any formal plan or commitment to create any additional
Employee Plan or to modify, change, or terminate any existing Employee Plan.   There are no restrictions on the ability of the sponsor of each
Employee  Plan  (which  is  currently  the  Company  or  a  Subsidiary  of  the  Company)  to  amend  or  terminate  any  Employee  Plan,  and  each
Employee Plan may be transferred to or assumed by Parent, Merger Sub or, after the Effective Time, the Surviving Corporation, as the case may
be.

(b)  (i)  There  has  been  no  “prohibited  transaction,”  as  such  term  is  defined  in  Section  406  of
ERISA and Section 4975 of the Code, with respect to any Employee Plan (and which is not otherwise exempt); (ii) there has been no breach of
fiduciary obligations imposed under Title I of ERISA with respect to any Employee Plan; (iii) there are no Claims pending (other than routine
claims for benefits) or, to the Knowledge of the Company, threatened against any Employee Plan, against the assets of any Employee Plan or
any  fiduciary  thereof  with  respect  to  their  duties  to  the  Employee  Plan;  (iv)  all  Employee  Plans  conform  to,  and  in  their  operation  and
administration are in all material respects in compliance with, the terms thereof and requirements prescribed by any and all statutes (including
ERISA and the  Code),  Orders  and  governmental  Regulations  currently  in  effect  with  respect  thereto  and  any  other  applicable  Laws;  (v)  the
Company  and  each  of  its  Subsidiaries  and  their  ERISA  Affiliates  have  performed  in  all  material  respects  all  obligations  required  to  be
performed  by  them under  each  Employee  Plan  and  are  not  in  default  under  or  in  violation  of,  and  the  Company  has  no  Knowledge  of  any
default  or  violation  by  any  other  Person  with  respect  to,  any  of  the  Employee  Plans;  (vi)  each  Employee  Plan  intended  to  qualify  under
Section 401(a) of the Code is so qualified (and each corresponding trust is exempt under Section 501 of the Code), and has received or is the
subject of a favorable determination or opinion letter from the IRS, and nothing has occurred which may reasonably be expected to cause the
loss of such qualification (or exemption);  and (vii)  each Employee Plan that is  a “nonqualified deferred compensation plan” (as such term is
defined in Section 409A(d)(1) of the Code) has been administered in material compliance with its terms and the operational and documentary
requirements of Section 409A of the Code and the regulations thereunder.

(c)  No  Employee  Plan  is  subject  to  Title  IV  of  ERISA  or  a  “multiemployer  plan”  (within  the
meaning of Section 3(37) of ERISA ), and neither the Company, any of its Subsidiaries nor any of their ERISA Affiliates has or has ever had an
obligation to contribute, or incurred any Liability in respect of a contribution, to any such plan.  Neither the Company nor any of its Subsidiaries
has any Liability as a result of being an ERISA Affiliate of any other Person, nor do any circumstances exist that could reasonably be expected
to result in any such Liability becoming a Liability of Parent or any of its Affiliates (including, as of the Closing, the Surviving Corporation and
its Subsidiaries).

(d)  Except  as  set  forth  in  Section  4.13(d)  of  the  Company  Disclosure  Schedule,  no  Employee  Plan
is (i) a “voluntary employees’ beneficiary association” (within the meaning of
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Section 501(c)(9) of the Code), (ii) an “employee stock ownership plan” (within the meaning of Section 4975(e)(7) of the Code) or otherwise
invests  in  “employer  securities”  (within  the  meaning  of  Section  409(l)  of  the  Code),  (iii)  a  “multiple  employer  plan,”  as  described  in
Section 413(c) of the Code or Sections 4063 or 4064 of ERISA, or (iv) a “multiple employer welfare arrangement” as defined in Section 3(40)
(A) of ERISA (a “ MEWA
”).  If any Employee Plan is a MEWA, the benefits thereunder are fully insured.

(e)  Each  Employee  Plan  that  is  a  “group  health  plan”  (within  the  meaning  of  Code  Section  5000
(b)(1)) has been operated in compliance in all material respects with the group health plan continuation coverage requirements of Section 4980B
of  the  Code  and  Sections  601  through  608  of  ERISA  (“  COBRA 
Coverage
 ”)  and  similar  state  laws,  Section  4980D  of  the  Code  and
Sections 701 through 713 of ERISA, The Public Health Service Act and the provisions of the Social Security Act , as amended, to the extent
such  requirements  are  applicable.    Except  as  set  forth  in Section  4.13(e)  of  the  Company  Disclosure  Schedule,  no  Employee  Plan  or  other
written or oral agreement exists which obligates the Company or any of its Subsidiaries to provide post-employment health or welfare benefits
(whether or not insured) to any current or former employee, director, manager, managing director or Contract Worker of the Company or any of
its Subsidiaries or any of their dependents following such current or former employee’s, director’s, manager’s, managing director’s or Contract
Worker’s  termination  of  employment,  service  or  consultancy  with  the  Company  or  any  of  its  Subsidiaries,  other  than  COBRA Coverage  or
similar state law coverage at such individual’s sole cost.

(f)  Except  as  set  forth  in  Section  4.13(f)  of  the  Company  Disclosure  Schedule,  no  Employee  Plan
exists  that,  as  a  result  of  the  execution  and  delivery  of  this  Agreement,  the  Stockholder  Approval,  the  Merger  or  the  other  transactions
contemplated by this Agreement (whether alone or in connection with any subsequent event(s)), will result in (i) severance pay or any increase
in severance pay upon any termination of employment after the date of this Agreement, or (ii) acceleration of the time of payment or vesting or
result in any payment or funding (through a grantor trust or otherwise) of compensation or benefits under, increase the amount payable or result
in any other material obligation pursuant to, any of the Employee Plans.

(g)  All  contributions  and  payments  with  respect  to  each  Employee  Plan  that  are  required  to  be
made by the Company or any of its Subsidiaries with respect to periods ending on or prior to the Closing Date have been, or will be, made or
accrued before the Closing Date in accordance with the terms of the applicable Employee Plan and applicable Law.

(h)  Without  limiting  the  foregoing,  each  Foreign  Plan  (i)  that  is  required  or  intended  to  be
registered or approved by a foreign Governmental Authority has been registered with, or approved by, and has been maintained in all material
respects in good standing with such Governmental Authority, (ii) that is intended to qualify for favorable tax benefits under the laws of any non-
United States jurisdiction is so qualified, and nothing has occurred which could reasonably be expected to adversely affect such qualification,
and (iii)  that  is  required to be funded or book reserved is  fully funded and/or book reserved, as appropriate,  based upon reasonable actuarial
assumptions.

Employment and Labor Matters

.

(a)  Section  4.14(a)  of  the  Company  Disclosure  Schedule  identifies  (i)  all  current  directors  and
officers of the Company and all Persons currently holding a comparable position with
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any of the Company’s Subsidiaries (including any and all current managers and managing directors thereof) and (ii) all current employees and
Contract Workers employed or engaged by the Company or any of its Subsidiaries and, for each individual identified in clauses  (i) or  (ii) , sets
forth  each  such  individual’s  rate  of  pay  or  annual  compensation,  job  title,  location,  date  of  hire  or  engagement,  incentive  compensation
opportunity, leave of absence status, classification under applicable wage and hour laws as either exempt or not exempt for overtime pay, full-
time, part-time, temporary or seasonal employee status, and employee or Contract Worker/non-employee classification.  As of the date hereof,
no  employee  or  Contract  Worker  has  disclosed  to  the  Company  or  any  of  its  Subsidiaries  any  plans  to  terminate  his  or  her  employment  or
consultant relationship or has given written notice to the Company or any of its Subsidiaries that any such employee or Contract Worker intends
to  terminate  his  or  her  employment  or  relationship  with  the  Company  or  any  of  its  Subsidiaries.    To  the  Knowledge  of  the  Company,  no
employee or Contract Worker is in violation of any term of any employment Contract, Contract Worker Contract, non-disclosure agreement or
non-competition  agreement  in  any  material  respect.    Neither  the  Company  nor  any  of  its  Subsidiaries  is  party  to,  bound  by,  or  currently
negotiating  any  collective  bargaining  agreement,  Contract  or  other  agreement  or  understanding  with  any  labor  union  or  labor
organization.  None of the Company’s or its Subsidiaries’ employees or Contract Workers are represented by a labor union or labor organization
and  no  union  or  organizing  activities  involving  such  employees  or  Contract  Workers  are  pending  or,  to  the  Knowledge  of  the  Company,
threatened.  Neither the Company nor any of its Subsidiaries has a duty to recognize or bargain with any labor union or labor organization or
other Person purporting to act as the exclusive bargaining representative of any employees or Contract Workers of the Company or any of its
Subsidiaries with respect to wages, hours or other term s and conditions or to engage in effects bargaining or other bargaining relating to or in
connection with, or to provide advance notice of, any prior or contemplated transactions.  Neither the Company nor any of its Subsidiaries has
failed  to  make  or  is  otherwise  delinquent  in  payments  to  any  of  its  employees  or  Contract  Workers  for  any  wages,  salaries,  overtime  pay,
commissions, bonuses, benefits or other compensation for any services or otherwise arising under any policy, practice, Contract, plan, program
or  Law.    Except  as  set  forth  in  Section  4.14(a)  of  the  Company  Disclosure  Schedule,  none  of  the  Company’s  or  any  of  its  Subsidiaries’
employment  policies  or  practices  is  currently  being  audited  or  investigated  by  any  Governmental  Authority.    Except  as  set  forth  in
Section 4.14(a) of the Company Disclosure Schedule, there is no pending or, to the Knowledge of the Company, threatened Claim, unfair labor
practice charge, or other charge or inquiry against the Company or any of its Subsidiaries with respect to employment practices brought by or
before any Governmental Authority.

(b)  Except  as  set  forth  in  Section  4.14(b)  of  the  Company  Disclosure  Schedule,  there  are  no,  and
within  the  past  six  years  there  have  been  no,  (i)  Claims  or  controversies  with  respect  to  Employment  Law matters  (including  relating  to  or
asserting allegations of employment discrimination, harassment, retaliation, misclassification, wage or hour violations or unfair labor practices)
existing, pending or, to the Knowledge of the Company, threatened against or involving the Company or any of its Subsidiaries in any judicial,
regulatory  or  administrative  forum,  under  any  private  dispute  resolution  procedure  or  internally  by  any  of  their  respective  current  or  former
employees or Contract Workers, or (ii) strikes, slowdowns, work stoppages, lockouts, or concerted interference with normal operations existing,
pending, or threatened against or involving the Company or any of its Subsidiaries by or with respect to any employees of the Company or any
of its Subsidiaries.  Neither the Company nor any of its Subsidiaries is a party to, or otherwise bound by, any consent decree with, or citation or
other Order by, any Governmental Authority relating to employees or employment practices.  The Company and each of its Subsidiaries are in
compliance  in  all  material  respects  with  all  applicable  Laws,  Contracts  and  policies  relating  to  employment,  employment  practices,  wages,
hours and terms and conditions of employment, Tax withholding,
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prohibited discrimination, harassment or retaliation, disability rights and benefits, reasonable accommodation, meal and rest break obligations,
equal employment, fair employment practices, immigration status, hiring and termination of employees, data protection and employee privacy,
leaves of absence,  workers compensation,  pension and unemployment insurance and employment related Taxes,  employee safety and health,
plant  closures and layoffs  (including the obligations of  the Worker  Adjustment  and Retraining Notification Act  of  1988 ,  as  amended (the “
WARN
Act
”), and similar Laws), and all other notification and bargaining obligations arising by Law or otherwise. With respect to each current
and former employee of the Company or any of its Subsidiaries, the Company and each of its Subsidiaries: (A) has withheld and reported all
amounts required by Law or by agreement to be withheld and reported with respect to wages, salaries and other payments to such employee;
(B) is not liable for any arrears of wages, severance pay or other amounts due to such employees, including pursuant to any Contract, policy,
practice or applicable Law; and (C) is not liable for any payment to any trust or other fund governed by or maintained by or on behalf of any
Governmental  Authority,  with  respect  to  unemployment  compensation  benefits,  social  security  or  other  benefits  or  obligations  for  such
employee (other than routine payments to be made in the normal course of business and consistent with past practice).  Neither the Company
nor  any  of  its  Subsidiaries  has  effectuated  a  “plant  closing,”  “termination,”  “relocation”  or  “mass  layoff”  as  those  terms  are  defined  in  the
WARN Act and similar Laws, affecting in whole or in part any site of employment, facility, operating unit or employee of the Company or any
of its Subsidiaries, without complying with all provisions of the WARN Act (or similar Laws) or implemented any early retirement, separation
or window program within the past five (5) years ,  nor has the Company or any of its Subsidiaries planned or announced any such action or
program for  the future. Except  as  would not,  individually  or  in  the  aggregate,  give  rise  to  a  material  Liability  of  the  Company or  any of  its
Subsidiaries, each individual that renders services to the Company or any of its Subsidiaries that is classified as (x) a Contract Worker or other
non-employee status or (y) an exempt or non-exempt employee, in each case is properly characterized as such for all  purposes (including (I)
taxation  and  Tax  reporting,  (II)  Fair  Labor  Standards  Act  purposes  and  (III)  applicable  Laws  governing  the  payment  of  wages,  including
overtime),  and  the  Company  and  its  Subsidiaries  have  properly  classified  and  treated  them  in  accordance  with  all  applicable  Laws  and  for
purposes of all applicable Employee Plans.   Neither the Company nor any of its Subsidiaries has any Liability for any misclassification of any
employee as an independent contractor or any non-exempt employee as an exempt employee.

Title to Assets; Sufficiency of Assets; Leases

.

(a)  Except  as  described  in  Section  4.15(a)  of  the  Company  Disclosure  Schedule,  the  Company  and
each of its Subsidiaries has good and marketable title to all of their real or personal properties (whether owned or leased), rights and assets, free
and clear of all Liens (other than Permitted Liens).  Except as set forth in Section 4.15(a) of the Company Disclosure Schedule, (A) the real and
personal  assets,  properties  and  rights  owned,  licensed  or  leased  by  the  Company  and  its  Subsidiaries  constitute  all  of  the  real  and  personal
assets,  properties and rights that are required for or currently used in connection with the conduct of the respective businesses,  activities and
operations of the Company and each of its Subsidiaries as they are currently conducted and as they are currently planned to be conducted, and
(B) following the Closing, none of the Equityholders (or Series D Holders) or any of their respective Affiliates will own, lease or license any
real or personal assets, properties or rights that are required for or currently used in connection with the conduct of the respective businesses,
activities and operations of the Company and each of its Subsidiaries as they are currently conducted and as they are currently planned to be
conducted.
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(b)  Neither  the  Company  nor  any  of  its  Subsidiaries  owns  any  real  property  or  has  ever  owned

any real property.

(c)  Section  4.15(c)(i)  of  the  Company  Disclosure  Schedule  sets  forth  a  true  and  complete  list  of  all
leases  and subleases  of  real  property  to  which the  Company or  any of  its  Subsidiaries  is  a  party  or  by which any of  them holds  a  leasehold
interest or is otherwise obligated (the “ Leased
Real
Property
”).  The Company has made available to Parent true, correct and complete copies
of  all such  leases  and  subleases  for  the  Leased  Real  Property  (each,  a  “ Lease
”),  including  all  amendments  and  modifications  thereto  and
related consents and other documents.  Except as set forth in Section 4.15(c)(ii) of the Company Disclosure Schedule, the Company or one of its
Subsidiaries  has,  and  following  the  Closing  will  continue  to  have,  a  good  and  valid  leasehold  interest  in  the  Leased  Real  Property.  To  the
Knowledge of the Company, the Company or a Subsidiary of the Company has the right to use and occupy the Leased Real Property for the full
term of  the  Lease relating thereto.  Each such Lease is  a  legal,  valid  and binding obligation,  enforceable  in  accordance with  its  terms,  of  the
Company  or  a  Subsidiary  of  the  Company  and,  to  the  Knowledge  of  the  Company,  the  other  parties  thereto,  is  in  full  force  and  effect  in
accordance with its terms, and all rents and additional rents due to date from the Company or any of its Subsidiaries pursuant to each Lease have
been paid. Neither the Company nor any of its Subsidiaries has assigned or licensed any or all of its interest under any Lease or subleased or
sublet any part of the Leased Real Property or permitted any other Person to occupy the Leased Real Property (whether pursuant to a formal or
informal arrangement, and whether or not for consideration), and neither the Company nor any of its Subsidiaries has received notice of any
default (with or without notice or lapse of time or both) with respect to any Lease.  There exists no material default by the Company or any of
its Subsidiaries or,  to the Knowledge of the Company, by any other party under any Lease.   Except as set forth in Section 4.15(c)(iii) of the
Company Disclosure Schedule, there are no leases, subleases, licenses, concessions or any other Contracts to which the Company or any of its
Subsidiaries  is  a  party  granting  to  any  Person  other  than  the  Company or  any  of  its  Subsidiaries  any  right  to  possession,  use,  occupancy  or
enjoyment of any of the Leased Real Property or any portion thereof and none of the Company or any of its Subsidiaries is obligated under or
bound by any option, right of first refusal, purchase contract, or other Contract to sell or otherwise dispose of any interest in any Leased Real
Property.    Except  as  set  forth  on Section 4.15(c)(iv) of  the  Company  Disclosure  Schedule,  (x)  no  landlord  under  any  Lease  is  holding  any
security deposit and (y) neither the Company nor any Subsidiary of the Company is required to remove any improvements at the end of term of
(or upon the earlier termination of) any Lease.

(d)  Section  4.15(d)  of  the  Company  Disclosure  Schedule  contains  a  true  and  complete  list  of  all
leases of all property, rights or assets (other than Intellectual Property licenses listed in Section 4.18(b) of the Company Disclosure Schedule
and Leases) to which the Company or any of its Subsidiaries is a party or by which any of them holds a leasehold interest.

(e)  The  use  and  operation  of  the  Leased  Real  Property  is  (i)  permitted  by  and  in  compliance  with
all applicable zoning regulations and has received all required zoning approvals, (ii) not in violation of any recorded or other encumbrance and
(iii) permitted by the terms of the applicable Lease.

(f)  Neither  the  Company  nor  any  Subsidiary  of  the  Company  has  received  any  notice  within  the
past  twenty-four  (24)  months  of  any  pending  or  threatened  condemnations,  planned  public  improvements,  annexation,  special  assessments,
zoning or subdivision changes, or other adverse claims affecting the Leased Real Property.
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(g)  The  Leased  Real  Property  and  the  operation  thereof  by  the  Company  and  its  Subsidiaries

comply  in  all  material  respects  with  all  applicable  Laws  and  any  restrictive  covenants  applicable  to  the  Leased  Real  Property.  Neither  the
Company nor any of its Subsidiaries has received any written notice from any Governmental Authority of any violations of any Law affecting
any portion of the Leased Real Property.

(h)  The  improvements  included  in  the  Leased  Real  Property  are  (i)  fit  for  their  intended  purposes,
(ii) in good working order and condition (wear and tear excepted), and (iii) in compliance in all material respects with all applicable Laws.

(i)  The  Leased  Real  Property  has  adequate  rights  of  way  and  access  to  public  ways  and  is  served
by public utilities and services in the surrounding community, including water, sewer, sanitary sewer and storm drain facilities, police and fire
protection,  public  transportation,  refuse  removal,  public  education,  and  enforcement  of  safety  codes  which  are  adequate  in  relation  to  the
premises and location on which the Leased Real Property is located. All liquid and solid waste disposal, septic and sewer systems located at the
Leased Real Property are in good and safe condition and repair and in compliance in all material respects with all applicable Laws.

(j)  All  improvements,  equipment,  machinery  and  fixtures  located  within  the  demised  premises
constituting  the  Leased  Real  Property  are  in  good  operating  condition  and  repair,  have  been  maintained  in  accordance  with  commercially
reasonable standards and are adequate and suitable in all material respects for the present and continued use and operation thereof as currently
used or operated and as currently planned to be used or operated, ordinary wear and tear excepted.

(k)  To  the  Knowledge  of  the  Company,  (i)  there  are  no  violations  of  Law  with  respect  to  Leased
Real Property; (ii) there are no violations of any covenant, restriction or easement affecting the Leased Real Property or any part of it, or with
respect to the use or occupancy of the Leased Real Property or any part of it; and (iii) there have been no work orders, deficiency notices or
other similar notices of non‑compliance issued by any Governmental Authority or otherwise with respect to the Leased Real Property that are
outstanding or that require or recommend (or otherwise identify as necessary or desirable) work or repairs in connection with the Leased Real
Property or any part thereof.

Taxes

.

  

(a) Except as set forth in Section 4.16(a) of the Company Disclosure Schedule:

(i)  All  income  and  other  material  Tax  Returns  required  to  be  filed  by  or  on
behalf of the Company, each of its Subsidiaries and each affiliated, combined, consolidated or unitary group of which the Company or any of its
Subsidiaries is or was at any time a member have been timely filed (taking into account any applicable extensions), and all such Tax Returns are
true, complete and correct in all material respects.

(ii)  All  income  and  other  material  Taxes  payable  by  or  with  respect  to  the
Company and each of its Subsidiaries (whether or not shown on any Tax Return) have been timely paid, and adequate reserves  in accordance
with  GAAP  are  provided  on  the  most  recent  Company  balance  sheet  included  in  the  Financial  Statements  for  any  Taxes  not  yet  due.  All
assessments  for  Taxes  due  and owing by or  with  respect  to  the  Company and each of  its  Subsidiaries  with  respect  to  completed  and settled
examinations or concluded litigation have been paid.  Neither the Company
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nor any of its Subsidiaries has incurred a Tax Liability from the date of the most recent balance sheet included in the Financial Statements other
than a Tax Liability in the ordinary course of business consistent with past practice.  There are no Tax Liens on any assets, properties or rights
of the Company or any of its Subsidiaries except Liens for current Taxes not yet due and payable.

(iii)  No  written  Claim  has  been  made  and,  to  the  Knowledge  of  the  Company,
no audit has commenced and no written notice has been given that such audit or other proceeding is pending or threatened with respect to the
Company or any of its  Subsidiaries or any group of entities of which the Company or any of its  Subsidiaries is  or has been a member (an “
Affiliated
Group
”) in respect of any Taxes.  No Tax deficiency or claim for additional Taxes has been asserted in writing or, to the Knowledge
of the Company, threatened to be asserted against the Company or any of its Subsidiaries or any Affiliated Group by any Taxing authority.  

(iv)  No  written  Claim  has  ever  been  made  by  a  Taxing  authority  in  any
jurisdiction in which the Company or any of its Subsidiaries does not file Tax Returns that the Company or such Subsidiary is or may be subject
to taxation by that jurisdiction. Neither the Company nor any of its Subsidiaries has a permanent establishment in any country other than the
country under the laws of which it is organized.

(v)  Neither  the  Company  nor  any  of  its  Subsidiaries  has  requested  or  been
granted any waiver of any federal, state, local or foreign statute of limitations with respect to, or any extension of a period for the assessment of,
any Tax.  No extension or waiver of time within which to file any Tax Return of, or applicable to, the Company or any of its Subsidiaries has
been  granted  or  requested  which  has  not  since  expired  (other  than  any  automatic  extension  for  which  approval  of  a  Taxing  authority  is  not
required).

(vi)  Neither  the  Company  nor  any  of  its  Subsidiaries  is  or  has  ever  been  (nor
does the Company or any of its Subsidiaries have any Liability for unpaid Taxes because it once was) a member of an affiliated, consolidated,
combined  or  unitary  group  (other  than  a  group  the  common  parent  of  which  was  the  Company).    Neither  the  Company  nor  any  of  its
Subsidiaries  is  a  party  to  any  Tax  allocation,  Tax  indemnity  or  Tax  sharing  agreement  (in  each  case,  other  than  any  commercial  agreement
entered into in the ordinary course of business, the primary purpose of which is not Tax related), is or has ever been a member of an affiliated
group of corporations filing a consolidated federal income Tax Return, or is liable for the Taxes of any other person under Treasury Regulations
§1.1502-6 (or any similar provision of state, local or foreign law) , as transferee or successor, by Contract, or otherwise.  Neither the Company
nor any of its Subsidiaries is or has ever been a partner in a partnership or a participant in an arrangement or the owner of an entity that, to the
Knowledge of the Company, is or may be treated as a partnership for federal income Tax purposes.

(vii)  The  Company  and  each  of  its  Subsidiaries  have  complied  in  all  material
respects with all applicable Laws relating to the payment and withholding of Taxes (including withholding of Taxes pursuant to Sections 1441,
1442,  1445,  1471,  1472  and  3406  of  the  Code  or  similar  provisions  under  any  foreign  Laws)  and  have,  within  the  time  and  in  the  manner
required  by  Law,  withheld  from  payments  to  employees,  Contract  Workers  and  other  persons  and  paid  over  to  the  proper  Governmental
Authorities all amounts required to be so withheld and paid over under all applicable Laws.

(viii)  None  of  the  Company  or  any  of  its  Subsidiaries  will  be  required  to
include any item of income in, or exclude any item of deduction from, taxable income for any taxable
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period or portion thereof ending after the Closing Date as a result of any (i) change in the method of accounting for a taxable period or portion
thereof ending on or prior to the Closing Date, (ii) intercompany transaction (including any intercompany transaction subject to Section 367 or
482 of the Code) entered into on or prior to the Closing Date, (iii) prepaid amount received on or prior to the Closing Date, (iv) installment sale
or open transaction disposition made on or prior to the Closing Date, (v) pursuant to Section 108(i) of the Code, or (vi) use of any improper
method of accounting for a taxable period ending on or prior to the Closing Date.

(ix)  The  Company  and  each  of  its  Subsidiaries  has  collected  all  sales,  use  and
value added Taxes required to be collected, and has remitted on a timely basis to the appropriate taxing authorities all sales, use and value added
Taxes and all customs and duties required to be paid, or has been furnished properly completed exemption certificates, if applicable.

(x)  There  are  no  closing  agreements,  gain  recognition  agreements  or  similar
Contracts with any Taxing authority with regard to the determination of the Tax liability of the Company or any of its Subsidiaries that would
have continuing effect on Tax periods ending on or after the Closing Date. No Tax rulings have been applied for or received by the Company or
any of its Subsidiaries.

(xi)  No  power  of  attorney  has  been  executed  with  respect  to  any  matter  relating
to Taxes of the Company or any of its Subsidiaries, which is currently in force.

(xii)  Neither  the  Company  nor  any  of  its  Subsidiaries  has  been  a  party  to  any
distribution occurring during the last two (2) years in which the parties to such distribution treated the distribution as one to which Section 355
or Section 361 of the Code is applicable; nor has the Company or any of its Subsidiaries been a party to any distribution that could constitute
part  of  a  “plan”  or  “series  of  related  transactions”  (within  the  meaning  of  Section  355(e)  of  the  Code)  in  conjunction  with  the  transactions
contemplated by this Agreement.

(xiii)  Neither  the  Company  nor  any  of  its  Subsidiaries  has  entered  into  any
transactions that are or would be part of any “reportable transaction” under Sections 6011, 6111 or 6112 of the Code (or any similar provision
under any state or local Law).

(xiv)  Neither  the  Company  nor  any  of  its  Subsidiaries  has  participated  in  or
cooperated with an international boycott, within the meaning of Section 999 of the Code, nor has the Company or any of its Subsidiaries had
operations that are or may hereafter become reportable under Section 999 of the Code.

(xv)  Any  and  all  transactions  between  or  among  any  of  the  Company,  its
Subsidiaries, the Equityholders, the Series D Holders and Affiliates of the Company or of any of its Subsidiaries have occurred on arm’s length
terms, and the Company and its Subsidiaries have complied with any and all tax-related requirements that the arm’s-length nature of the terms
of such transactions be documented.

(xvi)  Neither  the  Company  nor  any  of  its  Subsidiaries  is  a  United  States  real
property holding corporation within the meaning of Section 897(c)(4) of the Code and neither the Company nor any of its Subsidiaries has been
a United States real property holding corporation at any time during the applicable period specified in Section 897(c)(1)(A)(ii) of the Code.
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(xvii)  Neither  the  Company  nor  any  of  its  Subsidiaries  has  any  deferred

compensation plan or arrangement that is described in Section 409A(a)(1)(A)(i) of the Code.

(xviii)  There  is  no  agreement,  plan,  arrangement  or  other  Contract  covering
any current or former employee, director, manager, managing director, or independent contractor of the Company or any of its Subsidiaries to
which the Company is a party or by which the Company is bound that, considered individually or considered collectively with any other such
agreements,  plans,  arrangements  or  other  Contracts,  will,  or  could  reasonably  be  expected  to,  as  a  result  of  the  transactions  and  agreements
contemplated by this Agreement (whether alone or upon the occurrence of any additional or subsequent events), give rise directly or indirectly
to  the  payment  of  any  amount  that  could  reasonably  be  expected  to  be  characterized  as  a  “parachute  payment”  within  the  meaning  of
Section 280G of the Code (or any corresponding or similar provision of state, local or foreign Tax law).   Neither the Company nor any of its
Subsidiaries has made any payments, is obligated to make any payments, or is a party to any agreements that under any circumstances could
obligate it to make any payments that reimburse or otherwise “gross-up” any Person for any Taxes as a result of Sections 280G, 409A, or 4999
of the Code.

(xix)  The  Company  has  made  available  to  Parent  correct  and  complete  copies
of  all  income and franchise Tax Returns and other  material  Tax Returns of  the Company and each of  its  Subsidiaries for  the six (6)  taxable
periods ended prior to the date of this Agreement.

(xx)  None  of  the  Company’s  Subsidiaries  is  a  “deferred  foreign  income
corporation” within the meaning of Section 965 of the Code.

(b)  Section  4.16(b)  of  the  Company  Disclosure  Schedule  sets  forth  the  classification  (as  a
corporation, partnership or disregarded entity) for federal income Tax purposes of each Subsidiary.  The classification of each Subsidiary has
remained the same at all times that such Subsidiary has been owned, directly or indirectly and in whole or in part, by the Company.

(c)  Section  4.16(c)  of  the  Company  Disclosure  Schedule  sets  forth,  to  the  Knowledge  of  the
Company,  as  of  December  31,  2017,  the amount  of  net  operating losses  of  the  Company and its  Subsidiaries  and their  respective  expiration
dates.  None of the net operating losses of the Company and its Subsidiaries is a “dual consolidated loss” within the meaning of Section 1503 of
the Code.

(d)  The  Cayman  Subsidiary  is  solvent  for  purposes  of  Section  332  of  the  Code  and  the  rules  and
regulations promulgated thereunder (including for purposes of Section 1.332-2(b) of the Treasury Regulations as it would apply in connection
with any election to classify the Cayman Subsidiary as a disregarded entity for U.S. federal income tax purposes).

Environmental Matters

.

   

(a)  Except  as  set  forth  in  Section  4.17(a)  of  the  Company  Disclosure  Schedule,  the  Company  and
its Subsidiaries are in compliance with and have complied with all applicable Environmental Laws .

(b)  Except  as  set  forth  in  Section  4.17(b)(i)  of  the  Company  Disclosure  Schedule,  the  Company
and its Subsidiaries have obtained all Environmental Permits necessary for the operation of their respective businesses or the use and operation
of any Leased Real Property, and all
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such  Environmental  Permits  are  in  full  force  and  effect.  All  such  Environmental  Permits  are  listed  in  Section  4.17(b)(ii)  of  the  Company
Disclosure Schedule. Except as set forth in Section 4.17(b)(iii) of the Company Disclosure Schedule, there is no action or proceeding pending,
alleged or threatened against the Company or any of its Subsidiaries to revoke or modify such Environmental Permits.  Except as set forth in
Section  4.17(b)(iv)  of  the  Company  Disclosure  Schedule,  all  of  the  Environmental  Permits  are  transferable  and  none  require  consent,
notification, or other action to remain in full force and effect following consummation of the transactions contemplated hereby .

(c)  Except  as  set  forth  in  Section  4.17(c)  of  the  Company  Disclosure  Schedule,  neither  the
Company nor any of its Subsidiaries has any material Liability under Environmental Law or with respect to Hazardous Materials, and neither
the  Company  nor  any  of  its  Subsidiaries  has  received  any  written  notice,  demand,  directive,  Order  or  claim  or  is  subject  to  any  judicial  or
administrative proceeding concerning (i)  any non-compliance or alleged non-compliance with any Environmental  Law, or (ii)  any alleged or
threatened Liability under any Environmental Law or with respect to Hazardous Materials.

(d)  Except  as  set  forth  in  Section  4.17(d)  of  the  Company  Disclosure  Schedule  ,  there  is  not  now,
nor to the Knowledge of the Company, has there ever been, on, in or about any Leased Real Property: (i) any asbestos-containing or asbestos-
related materials; (ii) any underground storage tank, above ground storage tank, wetlands, landfill or other area used for waste disposal; (iii) any
polychlorinated biphenyls (PCBs); (iv) any radioactive substances or (v) any toxic mold.

(e)  The  Company  has  made  available  to  Parent  true,  correct  and  complete  copies  of  all  audits,
studies,  reports,  analyses,  results  of  investigations  or  other  material  documents  in  the  possession  or  control  of  the  Company  or  any  of  its
Subsidiaries with respect to the environmental condition of any real property currently or formerly owned, operated or leased by the Company
or any of its Subsidiaries or with respect to the Company’s, or any of its Subsidiaries’ compliance with Environmental Laws.

(f)  Except  as  set  forth  in  Section  4.17(f)(i)  of  the  Company  Disclosure  Schedule,  there  has  been
no Release of any Hazardous Materials at any real property owned, operated or leased by the Company or any of its Subsidiaries as to which
Company  or  any  of  its  Subsidiaries  has  been  or  could  be  liable  under  Environmental  Law.  Except  as  set  forth  in Section  4.17(f)(ii)  of  the
Company  Disclosure  Schedule,  neither  the  Company  nor  any  of  its  Subsidiaries  has  arranged,  by  contract,  agreement,  or  otherwise,  for  the
transportation, disposal or treatment of Hazardous Materials at any location such that it is or could be liable for Remediation of such location
pursuant to Environmental Laws.

(g)  Except  as  set  forth  in  Section  4.17(g)  of  the  Company  Disclosure  Schedule  ,  no  authorization,
notification,  recording,  filing,  consent,  waiting  period,  Remediation,  or  approval  is  required  under  any  Environmental  Law  in  order  to
consummate the transaction contemplated hereby .

Intellectual Property

.

   

(a)  The  Company  and  its  Subsidiaries  own  all  right,  title  and  interest  in,  or  are  validly  licensed  to
use in the manner used and contemplated to be used by the Company or any of its Subsidiaries, all Intellectual Property used in or necessary for
the respective businesses, Products or services of the Company and its Subsidiaries.
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(b)  Section  4.18(b)  of  the  Company  Disclosure  Schedule  lists  all:    (i)  patents,  provisional  and  non-

provisional  patent  applications,  registered  trademarks,  trade  names,  service  marks  and  copyrights,  applications  to  register  trademarks,  trade
names, service marks and copyrights , domain names and other registrations or pending applications to register Intellectual Property owned by
the Company or any of its Subsidiaries (“ Scheduled
Company
Intellectual
Property
”), including where applicable the registration, issuance,
and application numbers, and the jurisdictions, both domestic and foreign, in which each such item of Intellectual Property has been issued or
registered or in which any application for such issuance and registration has been filed (and, with respect to domain names, the domain name
registrar); (ii) licenses, sublicenses and other Contracts to which the Company or any of its Subsidiaries is a party and pursuant to which any
Person is authorized to use any Scheduled Company Intellectual Property or any other Intellectual Property owned by the Company or any of its
Subsidiaries (other than, with respect to such Intellectual Property, for any use that is authorized solely for the purpose of conducting work for
the Company or any of its Subsidiaries ); (iii) licenses, sublicenses, and other Contracts to which the Company or any of its Subsidiaries is a
party and pursuant to which the Company or any of its Subsidiaries is authorized to use any Intellectual Property of any third party, including
patents, trademarks, and copyrights, and applications therefor, and software (other than, with respect to such software, off-the-shelf commercial
or shrinkwrap software for which the license fee is less than Ten Thousand Dollars ( $ 10,000) ) (“ Third
Party
Intellectual
Property
”); and
(iv) all Contracts to which the Company or any of its Subsidiaries is a party that provide for an optional or contingent license, sublicense, or
other  agreement  as  described  in  clauses  (ii)  or  (iii)  above  in  this  paragraph.    All  issued  patents  and  registered  trademarks  included  in  the
Scheduled Company  Intellectual  Property  are  valid,  enforceable,  have  been  duly  maintained,  are  in  full  force  and  effect,  and  have  not  been
cancelled,  expired,  withdrawn,  lapsed,  invalidated,  or  abandoned.    Neither  the  Company  nor  any  of  its  Subsidiaries  is  obligated  to  pay  any
royalties  or  fees  to  any  third  party  under  any  patent,  trademark,  copyright,  or  other  Intellectual  Property  license,  other  than  as  set  forth  in
Section 4.18(b)(iii) of the Company Disclosure Schedule .

(c)  The  Company  has  taken  all  action  necessary  in  its  reasonable  discretion  to  obtain  or  maintain
the enforceability and registration of all Scheduled Company Intellectual Property.

(d)  Except  as  set  forth  in  Section  4.18(d)  of  the  Company  Disclosure  Schedule,  neither  the
Company nor any of its Subsidiaries has sent to any third party or otherwise communicated to another Person in the six (6) years preceding the
date of this Agreement, any charge, complaint, Claim, demand or notice asserting that such Person has infringed, m isappropriated, or acted in
conflict  with  any  of  the  Scheduled  Company  Intellectual  Property  or  any  other  Intellectual  Property  owned  by  the  Company  or  any  of  its
Subsidiaries  or  that  any  Claim,  demand,  or  notice  asserting  any  such  other  Person  has  conducted  any  acts  of  unfair  competition  against  the
Company or any of its Subsidiaries, nor, to the Knowledge of the Company, is any such infringement, misappropriation, conflict or act of unfair
competition occurring or threatened.

(e)  Except  as  set  forth  in  Section  4.18(e)  of  the  Company  Disclosure  Schedule,  the  Company  has
not received and does not have Knowledge of any allegations, assertions, or suggestions of, or facts that would support, any Claim, demand or
notice that the Company or any of its Subsidiaries has infringed, misappropriated, or acted in conflict with any Intellectual Property owned by
any third party, that the Company or any of its Subsidiaries has conducted any acts of unfair competition or other legal wrong against any third
party or that the Scheduled Company Intellectual Property and the Material Company Trade Secrets are invalid, unenforceable, not owned by
the Company or its Subsidiaries or otherwise defective, inoperable, unregisterable, or
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unpatentable, except for communications from patent offices received in the normal course of patent prosecution, and neither the Company n or
any of its Subsidiaries has received any offer to take a license for any patents, trademarks, copyrights, or other Intellectual Property of any third
party.    Without  limiting  the  foregoing,  neither  the  Company  nor  any  of  its  Subsidiaries  has  received  notice  of  any  inventorship  challenge,
opposition,  cancellation,  re-examination,  interference,  invalidity,  unenforceability  or  other  action  or  proceeding  (other  than  in  the  ordinary
course of patent prosecution) relating to any Scheduled Company Intellectual Property .

(f)  (i)  Except  as  set  forth  in  Section  4.18(d)  of  the  Company  Disclosure  Schedule,  to  the
Knowledge of the Company, there is no unauthorized use, disclosure, infringement or misappropriation of any rights of the Company or any of
its Subsidiaries in the Scheduled Company Intellectual Property or any Third Party Intellectual Property licensed to the Company or any of its
Subsidiaries, by any third party, including any employee or former employee of the Company, and (ii) except as set forth in Section 4.18(b)(iii)
or Section 4.18(f) of the Company Disclosure Schedule, there are no royalties, fees, or other payments or compensation payable by any third
party to, or to any third party by, the Company or any of its Subsidiaries by reason of the Company’s or any of its Subsidiaries’ ownership, use,
sale, or disposition of Intellectual Property.

(g)  Except  as  set  forth  in  Section  4.18(g)  of  the  Company  Disclosure  Schedule,  the  Company  is
not, none of its Subsidiaries is, nor will the Company or any of its Subsidiaries be, as a result of the execution and delivery of this Agreement,
or the performance of its obligations hereunder, in breach of any license, sublicense, or Material Contract involving Intellectual Property, or in
violation of any Third Party Intellectual Property thereby.

(h)  The  respective  businesses  of  the  Company  or  any  of  its  Subsidiaries  (including  its  Products
and services) as previously and presently conducted in the United States and in any jurisdiction foreign to the United States, including Europe
and Australia , have not and do not interfere with, conflict with, infringe upon, misappropriate, or otherwise violate any Intellectual Property of
any third party, and no action or Claim is pending or, to the Knowledge of the Company, threatened alleging that the Products or services of the
Company  and  its  Subsidiaries  or  the  operation  of  their  respective  businesses  interfere  with,  conflict  with,  infringe  upon,  misappropriate,  or
otherwise violate the Intellectual Property rights of any third party and, to the Knowledge of the Company, there is no basis therefor.

(i)  Each  current  and  former  officer,  employee,  and  Contract  Worker  of  the  Company  or  any  of  its
Subsidiaries  has  executed  and  provided  to  the  Company  or  such  Subsidiary  a  written,  enforceable,  and  valid  agreement  providing  that  the
Company or such Subsidiary is the owner (including through assignment) of any Intellectual Property such current or former officer, employee,
or Contract Worker of the Company or such Subsidiary created or creates within the scope of his or her employment, or, in the case of a non-
employee,  from  the  services  such  non-employee  of  the  Company  or  such  Subsidiary  performed  or  performs  for  the  Company  or  any  of  its
Subsidiaries.

(j)  No  Equityholder  (or  Series  D  Holder)  or  former  equityholder,  partner,  director,  manager,
managing director, officer or employee of the Company or any of its Subsidiaries (or any of their respective predecessors in interest) has or will
have, after giving effect to the transactions contemplated by this Agreement, any legal or equitable right, title, or interest in or to, or any right to
use, directly or indirectly, in whole or in part, any Scheduled Company Intellectual Property or any other Intellectual Property of the Company
or any of its Subsidiaries.
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(k)  The  Company  or  its  Subsidiaries  have  entered  into  written,  enforceable,  and  valid

confidentiality  agreements  with  all  employees  and  third  parties  to  whom  the  Company  or  any  of  its  Subsidiaries  has  disclosed  material
Company-owned confidential Intellectual Property, including Trade Secrets owned by the Company or any of its Subsidiaries that are used in
and material to the business or Products of the Company or any of its Subsidiaries (“ Material
Company
Trade
Secrets
”) .

(l)  The  Company  and  its  Subsidiaries  have  taken  commercially  reasonable  measures  to  protect  the
confidentiality of their Trade Secrets, including requiring their former and current officers, employees, Contract Workers, and all other Persons
having  access  thereto  to  execute  written,  enforceable,  and  valid  non-disclosure  agreements.    No  Material  Company  Trade  Secret  has  been
disclosed or authorized to be disclosed by the Company or any of its Subsidiaries to any third party other than pursuant to a written, enforceable,
and valid non-disclosure agreement that adequately protects the Company’s and the applicable Subsidiary’s proprietary interests in and to such
Trade Secret.  To the Knowledge of the Company, no party to any non-disclosure agreement with the Company or any of its Subsidiaries is in
breach or default thereof or has threatened breach or default thereof.

(m) [intentionally left blank] .

(n)  To  the  Knowledge  of  the  Company,  neither  the  Company  nor  any  of  its  Subsidiaries  has
misrepresented, or failed to disclose, any facts or information in any application for any of the Company’s or any of its Subsidiaries’ patents or
patent applications that would reasonably be expected to constitute fraud, misrepresentation or other inequitable conduct.

(o)  Section  4.18(o)  of  the  Company  Disclosure  Schedule  sets  forth  a  complete  and  accurate  list  of
each item of open source, free, shared, or public library software (“ Open
Source
Software
”), in each case that is contained in or distributed
with any Products of the Company or any of its Subsidiaries.  Neither the Company nor any of its Subsidiaries uses, develops or maintains, or
has used, developed or maintained, any proprietary software for use in or with, or contemplated to be used in or with, its respective Products, (i)
which uses any Open Source Software or is subject to any open source licensing agreement and (ii) which thereby requires the Company or any
of its Subsidiaries to disclose the source code of such proprietary software.  The use of any Open Source Software in conjunction with any of
the Company’s or any of its Subsidiaries’ Products does not impose (x) a requirement or condition that any such Product or part thereof (A) be
disclosed or distributed in source code form, (B) be licensed for the purpose of making modifications or derivative works, (C) be licensed under
the same license as third-party software, or (D) be redistributable at no charge, or (y) any other material limitation, restriction, or condition on
the right or ability of the Company or any of its Subsidiaries to use or distribute any of the Company’s or any of its Subsidiaries’ Intellectual
Property.

Information Technology

.

(a)  The  information  technology  and  data  processing  systems,  facilities,  services,  websites,  and
infrastructure  used  or  currently  planned  to  be  used  in  the  conduct  of  the  respective  businesses  of  the  Company  and  its  Subsidiaries  and  the
development,  manufacturing,  processing,  packaging,  sale,  and  distribution  of  the  Products,  including  all  software,  hardware,  firmware,
equipment, networks, interfaces, platforms, and related systems (collectively, “ Systems
”) are, to the Knowledge of the Company, reasonably
sufficient for the needs of the respective businesses of the
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Company and its Subsidiaries as intended to be operated by the Company and such Subsidiaries in the next twelve (12) months, including as to
capacity,  scalability,  and  ability  to  process  current  and  anticipated  peak  volumes  in  a  timely  manner.    The  Systems  (i)  function  in  material
accordance  with  all  applicable  documentation  and  specifications  and  are  in  good  working  condition  to  effectively  perform  all  computing,
information technology, and data processing operations reasonably necessary for the operation of the respective businesses of the Company and
its Subsidiaries and the development, manufacturing, processing, packaging, sale, and distribution of the Products as currently conducted and
(ii)  are  maintained  and  supported  in  accordance  with  customary  industry  practice.    Except  as  set  forth  on Section  4.19(a)  of  the  Company
Disclosure Schedule, in the twelve (12) month period prior to the date of this Agreement, there has been no failure, breakdown, or continued
substandard  performance  of  any  Systems  that  has  caused  a  material  disruption  or  interruption  in  or  to  the  Systems  or  the  operation  of  the
business of the Company or any of its Subsidiaries, including the development, manufacturing, processing, packaging, sale, and distribution of
the Products .

(b)  Except  as  set  forth  on  Section  4.19(b)  of  the  Company  Disclosure  Schedule,  all  Systems,  other
than  Systems  duly  and  validly  licensed  to  the  Company  or  any  of  its  Subsidiaries  or  used  by  or  provided  to  the  Company  or  any  of  its
Subsidiaries pursuant to a Contract listed in Section 4.18(b) of the Company Disclosure Schedule and other than off-the-shelf commercial or
shrinkwrap software available on non-negotiated terms and for which the license fee is less than Ten Thousand Dollars ($10,000), are owned
and operated by and are under the control of the Company or any of its Subsidiaries and are not wholly or partly dependent on any systems,
facilities, or services which are not under the ownership, operation, and control of the Company or any of its Subsidiaries .

(c)  The  Company  and  each  of  its  Subsidiaries  has  taken  commercially  reasonable  steps  to  provide
for  the  remote-site  back-up  of  data  and  information  critical  to  the  conduct  of  the  business  of  the  Company  or  any  of  its  Subsidiaries  in  a
commercially reasonable attempt to avoid material disruption to, or material interruption in, the conduct of the business of the Company or any
of its Subsidiaries and the development, manufacturing, processing, packaging, sale, and distribution of the Products.  The Company and each
of  its  Subsidiaries  has  in  place  industry  standard  (and,  in  any  event,  not  less  than  commercially  reasonable)  disaster  recovery  and  business
continuity plans, procedures, and facilities.

(d)  To  the  Knowledge  of  the  Company,  all  Systems  are  free  of  any  material  defects,  bugs,  and
errors  in  accordance  with  generally-accepted  industry  standards,  and  the  Systems  do  not  contain  or  make  available  any  disabling  codes  or
instructions ,  spyware,  Trojan  horses,  worms,  viruses,  or  other  software  routines  that  permit  or  cause  unauthorized  access  to,  or  disruption,
impairment, disablement, or destruction.  

Insurance

.

(a)  Section  4.20(a)  of  the  Company  Disclosure  Schedule  sets  forth  a  true  and  complete  list  of  all
insurance  policies  and  fidelity  bonds  covering  the  assets,  business,  equipment,  properties,  rights,  operations,  employees,  Contract  Workers,
officer,  directors,  managers  or  managing  directors  of  the  Company  and  its  Subsidiaries,  as  well  as  a  summary  of  the  terms  thereof  and  the
retention amounts with respect thereto.  The Company has made available to Parent true, correct and complete copies of all such policies and
bonds. As of the date of this Agreement, Section 4.20(a) of the Company Disclosure Schedule also contains a list of all claims (including any
pending claims subject to a reservation of rights) made since January 1, 2017 for which coverage was denied by any
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insurer, and, to the Knowledge of the Company, the estimated amounts of such claims as listed in Section 4.20 (a) of the Company Disclosure
Schedule as have been reasonably determined.    

(b)  Each  insurance  policy  listed  in  Section  4.20(a)  of  the  Company  Disclosure  Schedule  that  was
renewed on or after January 1, 2017 was renewed on substantially the same terms and conditions as the corresponding expiring policy.  There is
no Claim by, on behalf of or against the Company or any of its Subsidiaries pending under any of such policies or bonds as to which coverage
has been questioned, denied or disputed by the underwriters of such policies or bonds or which exceeds coverage limitations.  No reservation of
rights  or  denial  of  coverage  has  been  issued  by  the  underwriters  of  such  policies  or  bonds  with  respect  to  any  Claim  pending  against  the
Company or any of its Subsidiaries.  All premiums payable under all such policies and bonds have been paid in full and the Company and its
Subsidiaries  are  otherwise  in  full  compliance  with  the  terms of  such policies  and bonds  (or  other  policies  and bonds  providing substantially
similar  insurance  coverage).    Neither  the  Company nor  any of  its  Subsidiaries  has  taken any action  or  failed  to  take  any action  which,  with
notice or the lapse of time or both, would constitute a breach or default, or permit termination or modification, of any of such insurance policies
or bonds.  

(c)  The  Company  and  its  Subsidiaries  maintain  insurance  for  their  respective  businesses  and
operations in amounts and on such terms as are (i) in compliance with applicable Law and any Contract(s) to which the Company or  any of its
Subsidiaries is a party and (ii) reasonable and customary for businesses of the type conducted by the Company or any of its Subsidiaries and
covering  risks  which  are  normally  insured  by  companies  possessing  similar  assets  and  carrying  on  businesses  of  the  type  conducted  by  the
Company and its Subsidiaries.  No insurer under any such policy or bond has cancelled or generally disclaimed liability under any such policy
or bond or, to the Knowledge of the Company, indicated any intent to do so or to materially increase the premiums payable under or not renew
any such policy.  To the Knowledge of the Company, there is not any threatened termination of, notice of cancellation of, notice of non-renewal
of or material premium increase with respect to any of such policies or bonds.  With respect to incidents Known to the Company that occurred
prior  to  the  Closing  Date  and  which  would  reasonably  result  in  a  claim  after  the  Closing  Date,  the  Company  has  provided  the  relevant
underwriters of such policies or bonds with notice of such incidents or will do so prior to the Closing Date.  The Company and its Subsidiaries
have complied in all material respects with all applicable requirements (including contractual, statutory and regulatory requirements) governing
the purchase of insurance (including the requirements to provide or retain evidence of such insurance).

Takeover Statutes

.

   The  Board  of  Directors  of  the  Company  has  taken  all  necessary  actions  such  that  the  restrictions  on  business  combinations  set  forth  in
Section 203 of the DGCL and any other “fair price,” “moratorium,” “control share acquisition” or other similar anti-takeover Law enacted under
state or federal Laws in the United States applicable to the Company (each, a “ Takeover
Statute
”) will not be applicable to Parent, Merger Sub
or  any  other  Subsidiary  of  Parent  in  connection  with  this  Agreement,  the  Merger  or  the  other  transactions  contemplated  by  this  Agreement,
including the Stockholder  Consents  and Agreements,  and no such Takeover  Statute  is  applicable  to  this  Agreement,  the Merger  or  the other
transactions  contemplated hereby.    The Company does  not  have any shareholder  rights  plan,  “poison pill”  or  similar  plan or  arrangement  in
effect.

Brokers

.

  Except as set forth in Section 4.22 of the Company Disclosure Schedule, no broker, financial advisor, finder or investment banker or other
Person is entitled to any broker’s, financial advisor’s, finder’s or other fee or commission in connection with the transactions
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contemplated by this Agreement based upon arrangements made by or on behalf of the Company.  True and complete copies of all engagement
letters or other Contracts with any broker, financial advisor, finder, investment banker or other Person listed in Section 4.22 of the Company
Disclosure Schedule have been made available to Parent.

Corporate Records

.

  Except as set forth in Section 4.23(a) of the Company Disclosure Schedule, (i) the minute books and other similar records of the Company
contain accurate and complete records, in all material respects, of actions taken at any meeting of the Board of Directors of the Company or any
committee  thereof  and  of  written  consents  executed  in  lieu  of  the  holding  of  any  such  meeting  and  (ii)  the  minute  books  and  other  similar
records of the Company’s Subsidiaries contain accurate and complete records, in all material respects, of actions taken at any meeting of the
Board of Directors (or equivalent body) of such Subsidiary or any committee thereof and of written consents executed in lieu of the holding of
any such meeting.   Section 4.23(b) of the Company Disclosure Schedule contains a true and complete list of all bank accounts and safe deposit
boxes  of  the  Company and its  Subsidiaries  and the  names of  Persons having signature  authority  with  respect  thereto  or  access  thereto.    The
books  and records  of  the  Company and its  Subsidiaries  are  true  and complete  and have been maintained in  accordance with  sound business
practices, and reflect, in reasonable detail, all material transactions involving the Company and its Subsidiaries and their respective businesses.

Interested Party Transactions

.

  Except as set forth in Section 4.24 of the Company Disclosure Schedule, there are no existing, and since December 31, 2016 there have been
no, Contracts, transactions, Indebtedness or other arrangements, or any related series thereof, between the Company or any of its Subsidiaries,
on the one hand,  and any of  the directors,  managers,  managing directors,  officers,  Equityholders,  Series  D Holders  or  other  Affiliates  of  the
Company or any of its Subsidiaries, or any of their respective Affiliates or family members, on the other hand (except for (i) indemnification
agreements  on  the  standard  form  made  available  to  the  Parent  that  were  entered  into  with  the  officers  or  directors  of  the  Company  or  its
Subsidiaries in the ordinary course of business consistent with past practice, (ii) at-will employment and invention assignment agreements on
the standard forms made available to Parent that were entered into with employees of the Company or its Subsidiaries in the ordinary course of
business consistent with past practice, (iii) amounts due as salaries and bonuses to employees of the Company or its Subsidiaries in the ordinary
course of business consistent with past practice for services rendered to the Company or its Subsidiaries, (iv) amounts paid to employees of the
Company pursuant to, and in accordance with the terms of, Employee Plans listed in Section 4.13(a) of the Company Disclosure Schedule in the
ordinary  course  of  business  consistent  with  past  practice  or  (v)  reimbursements  of  ordinary  expenses  in  the  ordinary  course  of  business
consistent with past practice).  There is no Indebtedness owed to the Company or any of its Subsidiaries by any employee, Contract Worker,
officer, director, manager, managing director, Equityholder, Series D Holder, sales representative, distributor or agent of the Company or any of
its  Subsidiaries,  other  than  salary  advances  or  travel  expenses  in  the  ordinary  course  of  business  consistent  with  past  practice.    To  the
Knowledge of the Company, no officer, director, manager or managing director of the Company or any of its Subsidiaries (or any member of
the immediate family of any such officer, director, manager or managing director) has any direct or indirect ownership interest in any firm or
corporation with which the Company or any of its Subsidiaries has a business relationship, or any firm or corporation that competes with the
Company or any of its Subsidiaries, except that officers, directors, managers or managing directors of the Company or any of its Subsidiaries
(and members of their immediate families) may own a de
minimis
portion of the publicly-traded stock of (but not exceeding two percent (2%) of
the outstanding capital stock of) companies that may compete with the Company or any of its

49



 
Subsidiaries  .    No  member  of  the  immediate  family  of  any  officer,  director,  manager  or  managing  director  of  the  Company  or  any  of  its
Subsidiaries is directly or indirectly interested in any Material Contract.

Accounts Receivable and Accounts Payable

.

(a)  Subject  to  any  reserves  set  forth  in  the  Financial  Statements,  the  accounts  receivable  shown  on
the  Financial  Statements  represent  bona  fide  claims  against  debtors  for  sales  and  other  charges  from  arm’s-length  transactions  between
unrelated parties in the ordinary course of business,  consistent  with GAAP and the Company’s past  practices,  requiring no further act  (other
than preparing and mailing bills to customers with respect to unbilled accounts receivable) under any circumstances on the part of the Company
or  any  of  its  Subsidiaries  to  cause  such  accounts  receivable  to  be  due  and  payable  by  the  account  debtor  with  respect  thereto.    The  amount
carried for doubtful accounts and allowances disclosed in the Financial Statements was calculated in accordance with GAAP and in a manner
consistent with prior periods.

(b)  Except  as  set  forth  in  Section  4.25(b)  of  the  Company  Disclosure  Schedule,  all  accounts
payable of the Company and its Subsidiaries reflected in the Financial Statements or arising thereafter are the result of bona
fide
transactions in
the ordinary course of business, consistent with past practice, and have been paid or are not yet due or payable.

Existing Indebtedness.

   Section 4.26 of the Company Disclosure Schedule sets forth a true and complete list as of the date of this Agreement of all Indebtedness of
the Company and its Subsidiaries (collectively, the “ Existing
Indebtedness
”), and provides (a) the names of the original lender and current
holder  (to  the  extent  that  the  Company  or  any  of  its  Subsidiaries  has  received  a  written  notice  of  the  assignment  thereof);  (b)  outstanding
principal  balances  and  all  accrued  and  unpaid  interest  as  of  March  15,  2018;  and  (c)  a  list  of  all  Liens  (if  any)  that  secure  such  Existing
Indebtedness.  The information contained in Section 4.26 of the Company Disclosure Schedule is complete and accurate in all respects.  True,
correct and complete copies of all instruments (including all amendments, supplements, waivers and consents) evidencing, providing security
for and relating to the Existing Indebtedness have been made available to Parent.    As of the Closing, assuming that  Parent complies with its
obligations under Section 3.11(a) , neither the Company nor any of its Subsidiaries will have any outstanding Indebtedness.

Section 4.27 Compliance with Privacy Laws.

(a)  The  Company,  each  of  its  Subsidiaries  or  any  of  the  Employee  Plans  that  meet  the  definition
of a “group health plan” under HIPAA (each, a “ Group
Health
Plan
”) are, and have been at all times, in compliance in all material respects
with all  Laws governing the collection, maintenance, use, processing, disclosure, privacy, protection or security of,  and standard transactions
related to, Personal Data and the protection of consumers, including the Gramm-Leach-Bliley Act and its implementing regulations (“ GLBA
”),
HIPAA, the Federal Trade Commission Act, the Genetic Information Nondiscrimination Act of 2008 (GINA) and its implementing Regulations
(29 C.F.R. § 1635) , state health information privacy laws, state data breach notification laws and all applicable international privacy and data
security laws, each as amended from time to time, and any Regulations implemented pursuant to any of the foregoing (collectively, “ Applicable
Privacy
Laws
”).  Neither the Company nor any of its Subsidiaries or Group Health Plans has received any written or other notice of, or been
charged with, the violation of any Applicable Privacy Laws, and there are no pending investigations of the Company or any of its Subsidiaries
by any Governmental
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Authority  relating  to  Applicable  Privacy  Laws,  or  civil  actions  against  the  Company  or  any  of  its  Subsidiaries  alleging  any  violation  of
Applicable Privacy Laws.

(b)  To  the  Knowledge  of  the  Company,  there  are  no  facts,  circumstances  or  conditions  that  would
reasonably be expected to form the basis for any Claim against or affecting the Company or any of its Subsidiaries relating to or arising under
Applicable Privacy Laws. All Personal Data that the Company or any of its Subsidiaries has shared, or will share, with Parent or its any of its
Affiliates, or that will be transferred to Parent or any of its Affiliates pursuant to the terms of this Agreement (including indirectly by virtue of
the  Merger),  has  been  collected,  maintained  and  used  at  all  times  in  compliance  in  all  material  respects  with  (i)  the  requirements  of  the
Applicable Privacy Laws, (ii) the requirements of Contracts to which the Company or any of its Subsidiaries is a party, and (iii) any consents or
authorizations received from Persons about whom the Personal Data relates (“ Data
Subject
Consents
”).  Without limitation to the foregoing,
the Company and each of its Subsidiaries has received and maintained all Data Subject Consents that are necessary in order for the Company
and each of its Subsidiaries to use and disclose Personal Data in the manner in which it has used and disclosed that Personal Data.    None of (A)
the Company’s or its Subsidiaries’ sharing of Personal Data with Parent or any of its Affiliates, (B) the Company’s or its Subsidiaries’ transfer
of Personal Data to Parent or any its Affiliates pursuant to the terms of this Agreement (including indirectly by virtue of the Merger) or (C) use
of that  Personal  Data in  a  manner consistent  with the manner in  which the Company and its  Subsidiaries  have used that  Personal  Data,  will
breach  any  of  the  Company’s  or  its  Subsidiaries’  obligations  under  Applicable  Privacy  Laws,  Contracts  to  which  the  Company  or  such
Subsidiary is a party, or Data Subject Consents.

(c)  When  required  by  Applicable  Privacy  Laws,  the  Company,  each  of  its  Subsidiaries  and  each
Group  Health  Plan  has  entered  into  a  Contract  that  addresses  the  provisions  for  “business  associate  contracts”  required  by  45  C.F.R.  §
164.504(e)  or  §  164.314(a),  as  amended,  with  the  applicable  third  party  in  each  instance  where  (i)  the  Company,  its  Subsidiary  or  a  Group
Health  Plan acts  as  a  business  associate  (as  defined in  45 C.F.R.  §  160.103)  to  that  third  party,  (ii)  the  Company,  its  Subsidiary or  a  Group
Health Plan provides protected health information (as defined in 45 C.F.R. § 160.103) to that third party, or (iii) that third party otherwise acts
as a business associate to the Company, its Subsidiary or a Group Health Plan, in each case as required by, and in conformity with, Applicable
Privacy Laws and the applicable Contracts to which the Company, its Subsidiary or any Group Health Plan is a party.

(d)  The  Company  and  each  of  its  Subsidiaries  have  implemented  reasonable  administrative,
physical, and technical safeguards to protect the confidentiality, integrity and security of all Personal Data and all computer systems, including
software,  hardware,  databases,  firmware,  middleware  and  platforms,  interfaces,  systems,  networks,  information  technology  equipment,
facilities, websites, infrastructure, workstations, switches, data communications lines and associated documentation used or held for use by or
on behalf of the Company or any of its Subsidiaries in connection with the conduct of their businesses (“ IT
Assets
”) against any unauthorized
control, use, access, interruption, modification or corruption in material conformance with all Applicable Privacy Laws.

(e)  To  the  Knowledge  of  the  Company,  there  has  been  no  data  security  breach  or  unauthorized
access,  control,  use,  modification or  destruction of  any IT Asset,  or  unauthorized access,  use,  acquisition or  disclosure of  any Personal  Data
owned, used, stored, received, or controlled by or on behalf of the Company, including any unauthorized access, use or disclosure of Personal
Data that would constitute a breach for which notification to individuals or governmental
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authorities is required under any Applicable Privacy Laws or Contracts to which the Company, any of its Subsidiaries or any Group Health Plan
is a party.

(f)  The  Company  and  each  of  its  Subsidiaries  transfer  personal  data  from  countries  in  the
European Economic Area to recipients in third countries that do not provide an equivalent level of data protection only on the basis of and in
compliance with the Applicable Privacy Laws.

Section 4.28 Medical Device Regulatory and Related Matters.

(a)  The  Company  and  its  Subsidiaries  are,  and  have  been  within  the  last  5  years,  in  material
compliance with (i) the Federal Food, Drug, and Cosmetic Act (the “ FD&C
Act
”), 21 U.S.C. § 301 et. seq., (ii) applicable EU Medical Device
Directives  and  any  related  national  legislation  of  individual  EU  Member  States  implementing  the  provisions  of  the  EU  Medical  Device
Directives  into  their  national  laws  and  (iii)  applicable  equivalent  Laws,  including  those  relating  to  investigational  devices,  clinical  studies,
premarket clearance or approval, medical device registration and listing, facility registration, good manufacturing practices, informed consent,
good  clinical  practices,  good  laboratory  practices,  labeling,  promotion,  export,  recalls,  record  keeping  and  filing  of  reports  (the  legislation,
directives, regulations and other Laws described in the foregoing clauses (i), (ii) and (iii), collectively, “ FDA
Law
and
Regulation
”).

(b)  Except  as  set  forth  in  Section  4.28(b)  of  the  Company  Disclosure  Schedule,  none  of  the
Company’s facilities have been inspected by the FDA or a comparable foreign Governmental Authority within the past five (5) years.

(c)  Except  as  set  forth  in  Section  4.28(c)  of  the  Company  Disclosure  Schedule,  neither  the
Company  nor  any  of  its  Subsidiaries  has  received  any  written  notice  or  written  communication  from  the  FDA  or  comparable  foreign
Governmental  Authority  alleging  noncompliance  with  any  applicable  FDA  Law  and  Regulation.  Neither  the  Company  nor  any  of  its
Subsidiaries is subject to any enforcement proceedings by the FDA or comparable foreign Governmental Authority and, to the Knowledge of
the  Company,  no  such  proceedings  have  been  threatened.    There  is  no  Claim,  warning  letter,  untitled  letter,  Governmental  Investigation  or
enforcement  action  pending  against  the  Company or  any  of  its  Subsidiaries.    To  the  Knowledge  of  the  Company,  there  is  no  act,  omission,
event, or circumstance that could reasonably give rise to or lead to, any such Claim, warning letter or untitled letter or any similar Liability.  To
the Knowledge of the Company, no director, manager, managing director, officer, employee, Contract Worker or agent of the Company or any
of its Subsidiaries:  (i) has made any untrue statement of material fact or fraudulent statement to the FDA or any other Governmental Authority;
(ii) has failed to disclose a material fact required to be disclosed to the FDA or any other Governmental Authority; (iii) has committed an act,
made a statement, or failed to make a statement that would reasonably be expected to provide the basis for the FDA or any other Governmental
Authority  to  invoke  its  policy  respecting  “Fraud,  Untrue  Statements  of  Material  Facts,  Bribery,  and  Illegal  Gratuities,”  as  set  forth  in  56
Fed.Reg. 46191 (September 10, 1991); (iv) has been convicted of any crime or engaged in any conduct for which debarment is mandated or
permitted by 21 U.S.C. § 335a;  or  (v) has been convicted of any crime or engaged in any conduct for  which such Person or  entity could be
excluded from participating in the federal health care programs under Section 1128 of the Social Security Act, as amended, or any similar law
or regulation.  The Company and its Subsidiaries have never been and are not now subject to FDA’s Application Integrity Policy or comparable
Law enacted by a comparable foreign Governmental Authority.  No current director, manager, managing director,
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officer,  employee,  Contract  Worker or  agent  of  the Company or any of its  Subsidiaries  ,  and,  to  the Knowledge of  the Company,  no former
director, manager, managing director or officer of the Company or any of its Subsidiaries, is listed on an “Exclusion List,” meaning the current
(A)  HHS/OIG  List  of  Excluded  Individuals/Entities  (available  through  the  Internet  at  http://www.oig.hhs.gov),  (B)  General  Services
Administration’s  System  for  Award  Management  (available  through  the  Internet  at  http://www.sam.gov)  and  (C)  FDA  Debarment  List
(available through the Internet at http://www.fda.gov/ora/compliance_ref/debar/) .

(d)  Neither  the  Company  nor  any  of  its  Subsidiaries  has  introduced  in  commercial  distribution  or
exported outside the U.S. within the past five (5) years any Products that were upon their shipment by the Company or any of its Subsidiaries
adulterated or misbranded in violation of 21 U.S.C. § 331 or comparable foreign Law.

(e)  Premarket  Approval  Application,  P170036,  for  the  M6-C  Disc  was  submitted  to  FDA  on  or
about October 31, 2017 and has since been accepted for filing, and is currently under review by FDA.  The submitted indicated use in P170036
is  “for  replacement  of  the  disc  following  single  level  discectomy  in  skeletally  mature  patients  with  intractable  degenerative  cervical
radiculopathy with or without spinal cord compression (Nurick’s Classification ≤ 2) at one level from C3 – C7. The disease state is defined as
discogenic  neck  and/or  arm  pain  and  is  demonstrated  by  signs  and/or  symptoms  (e.g.,  numbness,  weakness,  pathologic  reflexes,  mild  gait
disturbances,  etc.)  of  disc  herniation  and/or  osteophyte  formation  and  is  confirmed  by  patient  history  and  radiographic  studies.  Surgery  is
recommended when all of the following are present: cervical root compression visualized on MRI, concordant symptoms and signs of cervical
root-related dysfunction, pain or both; and persistence of pain despite conservative management for at least 6 weeks. The M6-C is implanted via
an open anterior approach.”

(f)  All  pre-clinical  testing  and  clinical  trials  funded  or  conducted  by,  or  on  behalf  of,  the  Company
or its Subsidiaries were conducted in material compliance with experimental protocols, procedures and controls, accepted professional scientific
standards  and  applicable  Laws.        Neither  the  Company  nor  any  of  its  Subsidiaries  has  received  any  notices,  correspondence  or  other
communication  from  the  FDA,  the  FDA’s  Center  for  Devices  and  Radiological  Health,  or  any  other  Governmental  Authority  requiring  the
termination or suspension of any clinical trials conducted by, or on behalf of, the Company or any of its Subsidiaries.

(g)  Except  as  set  forth  on  Schedule  4.28(g)  of  the  Company  Disclosure  Schedule,  the  Company
and the Company’s Subsidiaries and, to the Company’s Knowledge, their respective suppliers are, and have been for the past five (5) calendar
years,  in  compliance  with,  and  each  Product  regulated  as  a  medical  device  in  current  commercial  distribution  is,  to  the  extent  applicable,
designed, manufactured, prepared, assembled, packaged, labeled, stored, installed, serviced, exported, distributed, and processed in compliance
with,  the  Quality  System  Regulation  set  forth  in  21  C.F.R.  Part  820  (as  may  be  amended  from  time  to  time),  or,  as  applicable,  a  quality
management system that is accepted by a comparable foreign Governmental Authority, including ISO 13485 and ISO 9000 series.

(h)  Section  4.28(h)  of  the  Company  Disclosure  Schedule  sets  forth  a  true  and  complete  list  of  all
permits,  licenses,  registrations,  certificates,  orders,  clearances  or  other  Approvals  issued  under  the  FD&C  Act  or  foreign  equivalent  Law
(collectively, the “ Regulatory
Permits
”) and held exclusively by the Company or any of its Subsidiaries.  Such listed Regulatory Permits are
the only permits (including licenses, registrations, certificates, orders, clearances or approvals) issued
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under the FD&C Act and foreign equivalent Law that are required for the Company and its Subsidiaries to conduct their respective businesses
as currently conducted.  The Company and its Subsidiaries have been and are in material compliance with the terms of each such Regulatory
Permit.  To the Knowledge of the Company, no revocation, suspension, cancellation or material adverse modification of any such Regulatory
Permit is threatened and there is no basis for believing that such Regulatory Permit will not be renewable upon expiration.  To the Knowledge
of the Company, all material applications required to have been filed for the renewal of the Regulatory Permits have been duly filed with the
appropriate  Governmental  Authority,  and  all  other  material  filings  required  to  have  been  made  with  respect  to  the  Regulatory  Permits  and
applicable Laws have been duly made on a timely basis with the appropriate Governmental Authority. Each such Regulatory Permit is currently
in full force and effect and will continue in full force and effect immediately following the Effective Time .

(i)  Each  of  the  Company’s  and  the  Company’s  Subsidiaries’  facilities  are  registered  with  the  FDA
and each Product is listed with the FDA under the applicable FDA registration and listing regulations for medical devices.

(j)  Neither  the  Company  nor  any  of  its  Subsidiaries  has  initiated,  participated  in  or  experienced,
either voluntarily or at the request of any Governmental Authority, any withdrawal, removal, recall, field safety corrective action, suspension of
a clinical trial or clinical hold as a result of the design, manufacture, ownership, possession, clinical development, clinical investigation, clinical
evaluation, distribution, marketing promotion, sale, provision, implanting or other use of any Products or any services performed, nor are there
any pending or,  to  the Knowledge of  the Company,  threatened withdrawals,  removals,  recalls,  field  safety corrective actions,  suspensions of
clinical trials, clinical holds or claims with respect to any Products or any services performed for which the Company or any its Subsidiaries has
or may have a continuing Liability.  No seizures have been made and no adverse regulatory actions have been taken, and there are no pending
or, to the Knowledge of the Company, threatened seizures or regulatory actions, by the FDA or any other Governmental Authority with respect
to  any  of  the  Products,  including  with  respect  to  any  facilities  where  any  of  the  Products  are  manufactured,  processed,  packaged  or
stored.  Except as set forth in Section 4.28(j) of the Company Disclosure Schedule, to the Knowledge of the Company, there are no facts that
would reasonably be expected to cause the Company or any of its  Subsidiaries to withdraw, remove, recall,  correct  or  suspend any Products
from the market, to issue a field safety notice, to suspend any clinical trial or to change the marketing classification of any Products.

Section 4.29 Health Care Regulatory and Related Matters.

(a)  The  Company  and  its  Subsidiaries  are  currently  and,  for  the  five  (5)  year  period  prior  to  the
date of this Agreement have been, operating in compliance with all applicable Health Care Laws (except for such non-compliance as would not,
individually or in the aggregate, impair or result in the impairment of the business or operations of, or otherwise give rise to a material Liability
of,  the Company or any of its Subsidiaries) and no officer,  director,  manager or managing director of the Company or any Subsidiary of the
Company, or, to the Knowledge of the Company, any other Person, has engaged in any act on behalf of the Company or any of its Subsidiaries
that  violates any Health Care Law.   “ Health
Care
Laws
” shall  mean all  Laws relating to the production,  preparation, propagation,  pricing,
marketing,  promotion,  sale,  distribution,  coverage  or  reimbursement  of  a  drug,  device,  biological  or  other  medical  item,  supply  or  service,
including (i) the Federal Health Care Program Anti-Kickback Statute, 42 U.S.C. § 1320a-7b(b); the Federal civil False Claims Act, 31 U.S.C.
§§ 3729-3733; the criminal provisions under HIPAA; the Program
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Fraud Civil Remedies Act, 31 U.S.C. §§ 3801-3812; the criminal False Claims Law, 42 U.S.C. §§ 1320a-7b(a), the Civil Monetary Penalties
Law,  42  U.S.C.  §  1320a-7a;  the  exclusion  authorities,  42  U.S.C.  §  1320a-7;  the  Physician  Payment  Sunshine  Act,  42  U.S.C.  §  1320a-7h;
Medicare  and  Medicaid  coverage  and  reimbursement  provisions  (Titles  XVIII  and  XIX  of  the  Social  Security  Act);  and  the  applicable
requirements  of  Medicare,  Medicaid  and  other  health  care  programs  of  other  Governmental  Authorities,  including  the  Veterans  Health
Administration  and  U.S.  Department  of  Defense  health  care  and  contracting  programs,  each  as  amended,  and  any  regulations  promulgated
thereunder; and (ii) any comparable foreign, local, state or federal health care Laws, including §§ 299, 299a/b and 331 et seq. of the German
Criminal Code ( Strafgesetzbuch
), the German Act on Advertising in the Health Care Sector ( Heilmittelwerbegesetz
), the German Act against
Unfair  Competition  ( Gesetz 
gegen 
den 
unlauteren 
Wettbewerb
 ),  and  §  128  of  the  German  Social  Code  V  ( Sozialgesetzbuch
V
),  each as
amended, and the applicable regulations promulgated thereunder.

(b)  All  Contracts,  participations  in  the  Company  or  its  Subsidiaries  and  joint  ventures  and  other
business relationships with potential customers, prescribers or other sources of orders or referrals, including consulting, speaker, development,
sponsorship, grant and royalty agreements with, and training events for, physicians, other health care professionals or providers, governmental
representatives or health care organizations, comply in all material respects with all Health Care Laws.

(c)  Except  as  set  forth  in  Section  4.29(c)  of  the  Company  Disclosure  Schedule,  currently  and  for
the five (5) year period prior to the date of this Agreement, none of the Company, any Subsidiary of the Company, or any of their respective
employees,  officers,  directors,  managers  or  managing  directors  has  received  any  notice  or  other  communication  from  a  Governmental
Authority,  vendee  or  other  Person  that  alleges  that  the  Company  or  any  of  its  Subsidiaries  (or  such  employee,  officer,  director,  manager  or
managing director) is in violation of,  or is otherwise not in compliance with, any Health Care Law, and, to the Knowledge of the Company,
there are no facts, circumstances or conditions that would reasonably be expected to give rise to such an allegation.

(d)  Except  as  set  forth  in  Section  4.29(d)  of  the  Company  Disclosure  Schedule,  currently  and  for
the five (5) year period prior to the date of this Agreement, neither the Company nor any of its Subsidiaries has received any subpoena, civil
investigative demand or formal or informal request for information or documents, or, to the Knowledge of the Company, been the subject of a
Governmental  Investigation,  in  connection  with  any  violation  of,  or  any  suspected  or  alleged  violation  of,  any  Health  Care  Law.    To  the
knowledge of the Company, no Governmental Investigation with respect to the Company or any Subsidiary is pending or threatened.

(e)  None  of  the  Company,  any  Subsidiary  of  the  Company  or  any  of  their  respective  officers,
directors, managers, managing directors or employees is excluded from any federal health care program as that term is defined by 42 U.S.C. §
1320a-7b(f)  or  is  debarred,  restricted  or  prohibited  from  participation  in  any  health  care,  procurement  or  nonprocurement  program  or
reimbursement system authorized, funded, administered or sponsored by any Governmental Authority.  None of the Company, any Subsidiary
of the Company, or any of their respective officers, directors, managers, managing directors or employees (i) has engaged in, been charged with
or  been  investigated  for  any  conduct  that  would  reasonably  be  expected  to  result  in  exclusion  from  any  federal  health  care  program  or
debarment or any other sanction under similar foreign, state, or local applicable Law, or (ii) has otherwise engaged in any activities that would
reasonably be expected to provide cause for civil, criminal or administrative penalties or sanctions or mandatory or permissive exclusion under
any Health Care Laws.
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(f)  There  have  not  been  and  currently  are  no  actions  (including  enforcement,  criminal,  regulatory

or administrative proceedings), audits or recoupment by or before any Governmental Authority alleging a violation of Health Care Laws by the
Company, any of its Subsidiaries, or any of their respective employees, officers, directors, managers or managing directors.  Neither Company
nor any Subsidiary of  the Company is  a  party to  any corporate integrity agreement,  monitoring agreement,  consent  decree,  settlement  order,
deferred prosecution agreement, non-prosecution agreement or similar agreement with or imposed by any Governmental Authority.

(g)  All  material  documents,  reports  and  notices  required  to  be  maintained  or  filed  with  any
Governmental Authority by the Company or any of its Subsidiaries with respect Health Care Laws have been so maintained or filed on a timely
basis, and were complete and accurate in all material respects as of the date of filing. No such filing with any Governmental Authority contains
any statement or information that, as of the date such filing was made, was (expressly or due to omission of material information) materially
false or misleading.

Section 4.30 Trade Compliance Matters.

(a)  At  all  times  during  the  past  five  (5)  years,  the  Company  and  each  of  its  Subsidiaries  have  been
in  compliance  with  all  applicable  export  control  and  economic  sanctions  laws  and  regulations  of  the  United  States  and  other  countries
(collectively, the “ Trade
Control
Laws
”), including the U.S. Export Administration Regulations (“ EAR
”) ( 15 C.F.R. Part 730 et seq.), the
EAR’s  rules  on  Restrictive  Trade  Practices  or  Boycotts  (15  C.F.R.  Part  760,  the  so-called  “ Anti-Boycott 
Regulations
”),  the  Arms Export
Control  Act  and  the  International  Traffic  in  Arms  Regulations  (22  C.F.R.  Part  120  et  seq.),  all  laws  and  regulations  related  to  import  and
customs requirements, and the economic sanctions laws and regulations implemented under statutory authority or Presidential Executive Orders
and administered by the U.S.  Department  of  the Treasury’s  Office  of  Foreign Assets  Control  (31 C.F.R.  Part  500 et  seq.;  collectively,  the “
OFAC
Regulations
”) or implemented by the European Union, EU member states, and other relevant governmental authorities.

(b)  At  all  times  during  the  past  five  (5)  years,  the  Company  and  each  of  its  Subsidiaries  have
obtained  from  the  relevant  government  agencies  all  required  licenses,  license  exceptions,  and  other  material  consents,  notices,  waivers,
approvals, orders, authorizations, registrations, declarations, classifications, and filings required for the sale, supply, export, transfer and import
of hardware, software, technology and services in accordance with applicable Trade Control Laws.

(c)  Neither  the  Company  nor  any  of  its  Subsidiaries,  nor,  to  the  knowledge  of  the  Company,  any
of their respective officers, directors, managers, managing directors, employees or agents, appear on, or is owned or controlled by any Person
that  appears  on,  restricted  party  lists  maintained  by  any  relevant  government  authority,  including  the  Specially  Designated  Nationals  and
Blocked Persons List,  Denied Persons  List,  Unverified List,  Entity  List  and Debarred Parties  List  maintained by the  Bureau of  Industry  and
Security of the U.S. Department of Commerce or the Debarred Parties List maintained by the Directorate of Defense Trade Controls of the U.S.
Department of State (collectively, “ Restricted
Parties
”).

(d)  Neither  the  Company  nor  any  of  its  Subsidiaries  (i)  have,  or  in  the  past  five  (5)  years  have  had,
any transactions with, accounts receivable from or accounts payable to, (ii) are, or in the past five (5) years have been, a party to or a beneficiary
under any Contract with, or (iii) are, or
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in the past five (5) year have, engaged in any other activities directly or indirectly with or involving, in each case of the foregoing clauses (i),
(ii) and (iii), Cuba, Iran, North Korea, Sudan, Syria, Crimea, or any Restricted Party.  

(e)  At  no  time  during  the  past  five  (5)  years  has  the  Company  or  any  its  Subsidiaries  (i)  been  cited
or  fined  for  failure  to  comply  with  Trade  Control  Laws,  and  no  charge,  proceeding  or,  to  the  Knowledge  of  the  Company,  investigation,
complaint, or inquiry by any Governmental Authority with respect to any alleged non-compliance with Trade Control Laws by the Company or
any of its Subsidiaries is pending or, to the Knowledge of the Company, has been asserted or threatened with respect to the Company or any of
its  Subsidiaries;  or  (ii)  made  any  disclosures  (voluntary  or  otherwise)  to  any  relevant  governmental  agency  with  respect  to  any  potential
violation or liability of the Company or any of its Subsidiaries arising under or relating to any Trade Control Laws.

(f)  The  Company  and  each  of  its  Subsidiaries  are  in  compliance  in  all  material  respects  with  all
applicable  U.S.  and  non-U.S.  customs  Laws  and  Regulations,  including  any  export  or  import  declaration  filing,  payment  of  customs  duties,
compliance  with  import  quotas,  import  registration  or  any  other  similar  requirements  related  to  the  exportation  or  importation  of  goods  or
services by the Company or any of its Subsidiaries.  As of the date of this Agreement, Section 4.30(f) of the Company Disclosure Schedule lists
each special import or export program in which the Company participates, including any temporary importation, bonded warehouse, expedited
customs  clearance  or  processing,  drawback  or  similar  program entitling  the  Company  or  any  of  its  Subsidiaries  to  customs  or  Tax  benefits
related to the importation or exportation of its goods or services.  The Company and its Subsidiaries are in compliance in all material respects
with all requirements imposed under any such programs.  There is no charge, proceeding or, to the Knowledge of the Company, investigation by
any Governmental Authority with respect to a material violation of any applicable U.S. or non-U.S. customs Laws or Regulations that is now
pending or, to the Knowledge of the Company, threatened with respect to the Company or any of its Subsidiaries.

Anti-Money Laundering.

  The operations of the Company and its Subsidiaries are and have been conducted at all times in compliance in all material respects with all
anti-money  laundering  Laws  and  all  applicable  financial  record  keeping  and  reporting  requirements,  rules,  regulations  applicable  to  the
Company and its Subsidiaries (collectively, “ Money
Laundering
Laws
”) and no Claim by or before any Governmental Authority involving
the Company or any of its Subsidiaries with respect to Money Laundering Laws is pending and, to the Knowledge of the Company, no such
Claims are threatened or contemplated.

Ethical Practices.

 

(a)  Neither  the  Company  nor  any  Subsidiary  of  the  Company,  nor  any  of  their  respective
directors, managers, managing directors, officers, employees, agents, Contract Workers or representatives, nor any other Person acting for or on
behalf of (or, to the Knowledge of the Company, purporting to act for or on behalf of) the Company or any Subsidiary of the Company, directly
or indirectly, has:

(i) violated or is in violation of any provision of any Improper Payment Law;
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(ii)  (A)  made,  given,  undertaken,  caused  to  be  made  or  given,  offered  to  make

or give, promised to make or give, or authorized, ratified or facilitated the making or giving of any bribe, rebate, payoff, influence payment,
facilitation payment, kickback or other payment or gift of money or any other thing of value to any Person, or (B) given, caused to be given,
offered to give, promised to give, or authorized, ratified or facilitated the giving of any political contribution or charitable contribution, or any
advantage,  to  any  Person,  in  each  case  of  the  foregoing  clauses  (A)  and  (B),  (x)  in  violation  of,  or  that  is  prohibited  under,  any  Improper
Payment Law, or (y) otherwise for the purpose of influencing any act or decision of such payee in his official capacity, inducing such payee to
do  or  omit  to  do  any  act  in  violation  of  his  lawful  duty,  securing  any  improper  advantage,  inducing  such  payee  to  use  his  influence  with  a
government or instrumentality thereof to affect or influence any act or decision of such government or instrumentality or to secure any improper
advantage, or inducing such payee to enter into a commercial arrangement in violation of applicable Law;

(iii)  requested  or  received  any  payment,  gift,  political  contribution,  charitable
contribution or other thing of value or advantage in violation of, or that is prohibited under, any Improper Payment Law;

(iv)  (A)  been  subject  to,  or  received  notice  with  respect  to,  any  actual,  pending
or, to the Knowledge of the Company, threatened or reasonably anticipated civil, criminal or administrative Claim with respect to any matter or
conduct  of  the  type  described  in  the  foregoing  clause  (i),  (ii)  or  (iii);  (B)  been  subject  to,  or  received  notice  of,  any  allegation  of  (x)  any
violation of, or conduct violative of, any Improper Payment Law or (y) any matter or conduct of the type described in the foregoing clause (i),
(ii) or (iii); or (C) made any voluntary disclosure to any Governmental Authority with respect to any matter or conduct of the type described in
the foregoing clause (i), (ii) or (iii); or

(v)  established  or  maintained  a  secret  or  unrecorded  fund  (or  made  any
promise or undertaking in such regard).

(b)  There  have  been  no  false  or  fictitious  entries  made  in  the  books  or  records  of  the  Company  or
any  of  its  Subsidiaries  relating  to  (i)  any  secret  or  unrecorded  fund  or  (ii)  any  unlawful  payment,  gift,  political  contribution,  charitable
contribution or other thing of value or advantage (including any payment, gift, political contribution, charitable contribution or other thing of
value or advantage of the type described in Section 4.32(a)(ii) or Section 4.32(a)(iii) )

(c)  For  the  avoidance  of  doubt,  any  reference  to  “other  thing  of  value”  in  this  Section  4.32
includes  meals,  entertainment,  travel  and  lodging,  and  any  reference  to  “representatives”  of  the  Company  or  any  of  its  Subsidiaries  in  this
Section 4.32 includes distributors, sales agents, third-party representatives, commercial intermediaries, partners and joint venturers.

Inventory.

   All  items included in  the inventories  of  the Company and its  Subsidiaries  consist  of  items of  a  quality  usable  or  saleable  in  the  ordinary
course of business consistent with past practice (except for an immaterial number of obsolete or damaged items that have been written off or for
which  adequate  reserves  have  been  established  in  the  Financial  Statements)  and  are  in  quantities  sufficient  for  the  normal  operation  of  the
business  in  accordance  with  past  practice.    The  inventories  of  the  Company  and  its  Subsidiaries  set  forth  on  the  Financial  Statements  were
properly  stated  therein  at  the  lesser  of  cost  or  fair  market  value  determined  in  accordance  with  GAAP.    Inventories  now on  hand  that  were
purchased after December 31, 2016
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were  purchased  in  the  ordinary  course  of  business  at  a  cost  not  exceeding  market  prices  prevailing  at  the  time  of  purchase.    All  of  the
inventories are owned by the Company or one of its Subsidiaries free and clear of all Liens (other than Permitted Liens).  

Customers, Suppliers and Distributors.

   Section 4.34 of the Company Disclosure Schedule lists (a) the names of the twenty (20) most significant customers of the Company and its
Subsidiaries (measured by dollar volume of sales by the Company or any Subsidiary of the Company to such customers) for the period from
January 1, 2017 through December 31, 2017 (“ Significant
Customers
”); (b) the ten (10) most significant suppliers from which the Company
or  any  Subsidiary  of  the  Company  purchased  materials,  supplies,  services  or  other  goods  (measured  by  dollar  volume  of  purchases  by  the
Company or any Subsidiary of the Company from such suppliers) for the period from January 1, 2017 through December 31, 2017; (c) each
sole source supplier of the Company or any Subsidiary of the Company (such suppliers in clauses (b) and (c) are collectively referred to as “
Significant
Suppliers
”), and the amount for which each such Significant Supplier invoiced the Company or any Subsidiary of the Company
during such period; and (d) lists the names of all distributors (including distributors, sales agents, manufacturer’s representatives, commission
agents,  third  party  sales  organizations,  lead  finders  or  any  Person  who acts  or  acted  on  behalf  of  the  Company or  any  of  its  Subsidiaries  or
represents  or  represented  the  Company  or  any  of  its  Subsidiaries  in  dealing  with  the  customers  of  the  Company  or  its  Subsidiaries)  of  the
Company  or  any  of  its  Subsidiaries  for  the  period  from  January  1,  2017  through  the  date  of  this  Agreement  (“  Company 
Distributors
”).    Neither the Company nor any of its  Subsidiaries has received any written or,  to the Knowledge of the Company, oral  notice that (i)  any
Significant  Customer  has  ceased  or  will  cease  to  purchase  or  use  the  Products,  equipment,  goods  or  services  of  the  Company  or  any  of  its
Subsidiaries or has substantially reduced or will substantially reduce the purchase or use of such Products, equipment, goods or services, (ii) that
any Significant Supplier has ceased or will cease to supply materials, supplies, services or other goods to the Company or any of its Subsidiaries
after  the  date  hereof  on  terms  and  conditions  similar  in  all  material  respects  to  those  imposed  on  current  sales  to  the  Company  and  its
Subsidiaries, or (iii) that any Company Distributor has ceased or will cease to purchase, sell or use the Products, equipment, goods or services of
the  Company  or  any  of  its  Subsidiaries  or  has  substantially  reduced  or  will  substantially  reduce  the  purchase,  sale  or  use  of  such  Products,
equipment, goods or services.

 

Product Liability; Product Warranty.

   Section 4.35 of the Company Disclosure Schedule sets forth a description of the standard warranties still in effect or currently offered by the
Company or any of its Subsidiaries.  Except as set forth in Section 4.35 of the Company Disclosure Schedule, all Products and services sold,
provided or delivered within the last five years by the Company or any of its Subsidiaries were designed, manufactured, prepared, assembled,
packaged, labeled, sterilized, stored, serviced and processed in compliance, in all material respects, with applicable Law, applicable contractual
commitments, express and implied warranties, Product and service specifications and quality standards, and, to the Knowledge of the Company,
other than as reserved for in the ordinary course of business, neither the Company nor any of its Subsidiaries has any Liability for replacement
or repair thereof or other damages in connection therewith.  Except as set forth in Section 4.35 of the Company Disclosure Schedule, no Product
or  service  sold,  provided  or  delivered  by  the  Company  or  any  of  its  Subsidiaries  to  customers  on  or  prior  to  the  Closing  is  subject  to  any
guaranty,  warranty  (other  than  warranties  imposed  by  law)  or  other  indemnity  beyond  the  applicable  standard  terms  and  conditions  of
sale.  Except as set forth in Section 4.35 of the Company Disclosure Schedule, neither the Company nor any of its Subsidiaries has any Liability
arising out of any injury to a Person or property as a result of the ownership, design, manufacture, possession, provision, clinical development,
distribution, marketing, promotion, sale,
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implanting, or other use of any equipment, Product or service sold, provided or delivered by the Company or any of its Subsidiaries on or prior
to the Closing.    All  Claims (including those relating to clinical  trials)  against or involving or,  to the Knowledge of the Company, threatened
against the Company or any of its Subsidiaries that are pending or were asserted within the last five years and that relate in any way to one or
more Products, whether covered by insurance or not and whether litigation has resulted or not, are listed and summarized in Section 4.35 of the
Company  Disclosure  Schedule.    Except  as  set  forth  in  Section  4.35  of  the  Company  Disclosure  Schedule,  within  the  last  five  years,  no
allegation has been asserted that any of the Products contains a design defect or a manufacturing defect.

ARTICLE 5 
REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER SUB

 
Parent and Merger Sub hereby, jointly and severally, represent and warrant to the Company as follows:

Organization and Qualification.

  Parent is a corporation duly incorporated, validly existing and in good standing under the Laws of the State of Massachusetts.  Merger Sub is
a corporation duly incorporated, validly existing and in good standing under the Laws of the State of Delaware.  Merger Sub is a newly formed
entity that has been formed solely for the purposes of the Merger and does not carry on any business or engage in any activities other than those
reasonably related to the Merger and the other transactions contemplated by this Agreement.

Authority; Enforceability.

  Each of Parent and Merger Sub has all necessary corporate power and authority to execute and deliver this Agreement and, in the case of
Parent,  the  Escrow  Agreement,  to  perform  their  respective  obligations  hereunder  and  thereunder  and  to  consummate  the  transactions
contemplated hereby and thereby (including, in the case of Merger Sub, the Merger).  The execution and delivery by each of Parent and Merger
Sub of this Agreement and by Parent of the Escrow Agreement, the performance of their respective obligations hereunder and thereunder, and
the consummation by Parent and Merger Sub of the transactions contemplated hereby and thereby (including, in the case of Merger Sub, the
Merger) have been duly and validly authorized by the Board of Directors of Parent and Merger Sub and (in the case of this Agreement and the
transactions  contemplated  thereby,  including  the  Merger)  by  Parent  as  the  sole  stockholder  of  Merger  Sub.    No  further  corporate  action  is
required  on  the  part  of  Parent  or  Merger  Sub  to  authorize  (a)  this  Agreement  or  the  Escrow  Agreement  or  (b)  the  Merger  or  the  other
transactions contemplated hereby (other than, in the case of the consummation of the Merger, the filing and recordation of appropriate merger
documents as required by the DGCL).  This Agreement has been duly and validly executed and delivered by each of Parent and Merger Sub,
and assuming the due authorization, execution and delivery hereof by the Company and the Equityholders’ Representative, constitutes a legal,
valid and binding obligation of each of Parent and Merger Sub, enforceable against each of Parent and Merger Sub in accordance with its terms,
subject  to  the effects  of  (i)  bankruptcy,  insolvency,  fraudulent  conveyance,  reorganization,  moratorium and other  similar  Laws relating to  or
affecting creditors’ rights generally, and (ii) general equitable principles (whether considered in a proceeding in equity or at law).  The Escrow
Agreement will have been duly and validly executed and delivered by Parent as of the Closing, and, when so executed and delivered (assuming
the due authorization, execution and delivery thereof by the other parties thereto), will constitute a legal, valid and binding obligation of Parent,
enforceable against it in accordance with its terms, subject to the effects of (i) bankruptcy, insolvency, fraudulent conveyance, reorganization,
moratorium and
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other similar Laws relating to or affecting creditors’ rights generally, and (ii) general equitable principles (whether considered in a proceeding in
equity or at law).

Section 5.3 No Conflict; Required Filings and Consents.

(a)  None  of  (x)  the  execution  or  delivery  by  Parent  and  Merger  Sub  of  this  Agreement  or  by
Parent of the Escrow Agreement, (y) the performance by Parent and Merger Sub of this Agreement or by Parent of the Escrow Agreement, or
(z) the consummation of the Merger or any other transactions contemplated by this Agreement or the Escrow Agreement, in each case of the
foregoing clauses (x), (y) and (z), (i) conflict with or violate any certificate of incorporation or bylaws of Parent or Merger Sub, or (ii) subject to
the  filings  and  other  matters  referred  to  in Section  5.3(b) ,  conflict  with  or  violate  in  any  material  respect  any  Law or  Order  in  each  case
applicable to Parent or Merger Sub, or by which they or any of their respective properties, rights or assets are bound or affected.

(b)  The  execution  and  delivery  by  Parent  and  Merger  Sub  of  this  Agreement  and  by  Parent  of  the
Escrow Agreement do not, and the performance by Parent and Merger Sub of this Agreement and by Parent of the Escrow Agreement shall not,
require  Parent  or  Merger  Sub  to  obtain  any  Approval  of  any  Person  or  observe  any  waiting  period  imposed  by,  or  make  any  filing  with  or
notification  to,  any  Governmental  Authority,  except  for  (i)  compliance  with  any  applicable  requirements  of  the  pre-merger  notification
requirements  of  the  HSR  Act  and  applicable  Foreign  Competition  Laws,  (ii)  the  filing  and  effectiveness  of  the  Certificate  of  Merger  in
accordance with the DGCL, and (iii) Approvals, waiting periods, filings or notifications that would not reasonably be expected to, individually
or in the aggregate, materially impair or delay the ability of Parent or Merger Sub to perform their respective obligations hereunder, including
the consummation of the Merger.

Available Funds.

   Parent has as of the date of this Agreement,  and will  have on the Closing Date,  a sufficient amount of cash or borrowing capacity under
existing committed credit facilities or loan agreements to satisfy Parent’s payment obligations pursuant to Sections 3.4 , 3.9 and 9.4(a) .

ARTICLE 6 
COVENANTS

 
Conduct of Business by the Company Pending the Merger

.  The Company covenants and agrees that, between the date of this Agreement and the earlier to occur of the Effective
Time and the termination of this Agreement pursuant to its  terms ,  unless Parent shall  otherwise specifically consent in writing in advance (
provided
that such consent shall only be requested and provided if consistent with applicable Law, and such consent shall not be unreasonably
withheld,  conditioned or  delayed),  or  unless  otherwise expressly required by this  Agreement,  the Company shall,  and shall  cause each of  its
Subsidiaries to, conduct its business (i) in the ordinary course of business and in a manner consistent with past practice and (ii) in compliance
with all  applicable Laws and Orders  .    Without  limiting  the  generality  of  the  foregoing,  the  Company shall  use  its  commercially  reasonable
efforts to, and shall cause each of its Subsidiaries to use its commercially reasonable efforts to, (A) preserve intact its business organization and
its  rights,  assets  and properties,  including Intellectual  Property,  (B)  keep available  the  services  of  its  officers,  employees,  Contract  Workers,
sales  representatives,  distributors  and  sales  agents  (other  than  terminations  for  cause  in  the  ordinary  course  of  business  consistent  with  past
practice), (C) maintain
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in effect Material Contracts (other than those Material Contracts that expire in accordance with their terms or terminations expressly provided
for by this Agreement), (D) pay Indebtedness for borrowed money and Taxes of the Company or any of its Subsidiaries when due (subject to
the right  of  Parent  to  review and comment on any Tax Returns filed on or  prior  to the Closing Date)  and (E) preserve its  relationships with
customers, licensees, suppliers and other Persons with which the Company or any of its Subsidiaries has business relationships.  In addition to
and not in limitation of the foregoing, the Company shall not, and shall cause its Subsidiaries not to, between the date of this Agreement and the
earlier to occur of the Effective Time and the termination of this Agreement pursuant to its terms , directly or indirectly do, or propose to do,
any of the following without the prior written consent of Parent ( provided
that such consent shall only be requested and provided if consistent
with applicable Law), unless otherwise expressly permitted by this Agreement, required by applicable Law or otherwise expressly set forth in
Section 6.1 of the Company Disclosure Schedule:

(a)  amend,  propose  to  amend  or  otherwise  change  the  Charter,  the  Bylaws  or  any  organizational
documents of the Company’s Subsidiaries, alter (through merger, liquidation, reorganization, reclassification, recapitalization, restructuring or
in  any other  fashion)  the corporate  or  capital  structure  or  ownership of  the Company or  any of  its  Subsidiaries,  or  commence any voluntary
liquidation, dissolution or winding up of the Company or any of its Subsidiaries, in each case, except otherwise expressly provided in Section
6.19 ;

(b)  issue,  grant,  sell,  transfer,  deliver,  pledge,  promise,  dispose  of  or  encumber,  or  authorize  the
issuance, grant, sale, transfer, deliverance, pledge, promise, disposition or encumbrance of, or alter, amend or modify the terms of or rights or
obligations  under,  (i)  any  shares  of  capital  stock  of  any  class  or  series  of  the  Company  or  any  of  its  Subsidiaries,  (ii)  any  other  ownership
interests or Stock-Based Rights of the Company or any of its Subsidiaries, (iii) any (A) securities or other instruments (including notes or other
evidences of Indebtedness or Stock-Based Rights) convertible into or exchangeable for, (B) subscription rights, options or warrants to acquire,
or (C) other agreements or commitments of any character obligating it to issue, in each case of the foregoing clauses (A), (B), and (C), any such
shares,  interests  or  Stock-Based  Rights  (or  any  convertible  or  exchangeable  instruments  or  securities)  or  (iv)  any  other  securities  (including
convertible  or  exchangeable  securities)  or  convertible  or  exchangeable  instruments  of  the  Company  or  any  of  its  Subsidiaries;  provided
 ,
however
 ,  the  Company  may  issue  shares  of  Common  Stock  or  Series  C  Preferred  Stock  upon  (x)  the  valid  exercise  of  Stock  Options  or
Warrants outstanding as of the date of this Agreement (excluding any early exercise of Stock Options), (y) the valid conversion of Convertible
Notes, Series C Preferred Stock or Series C-1 Preferred Stock outstanding as of the date of this Agreement or issued pursuant to the foregoing
clauses (x);

(c)  establish,  amend  or  accelerate  the  vesting  or  rights  under  any  stock  option  plan,  stock
appreciation rights plan, stock purchase plan, phantom stock plan or other equity incentive plan;

(d) adopt, ratify or effectuate a stockholders’ rights plan or agreement or similar plan or Contract;

(e)  (i)  declare,  set  aside  or  pay  any  dividend  or  other  distribution  (whether  in  cash,  stock  or
property or  any combination thereof)  in respect  of  any of  its  capital  stock (except  that  (A) a wholly owned Subsidiary of  the Company may
declare and pay a dividend to its parent and (B) to the extent dividends have accrued with respect to outstanding shares of Series D Preferred
Stock pursuant to Section 2.1 of the Charter, the Company may declare and pay such accrued dividends
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with  respect  to  such  outstanding  shares  of  Series  D  Preferred  Stock  in  accordance  with  Section  2.1  of  the  Charter),  (ii)  split,  combine  or
reclassify any of its capital stock, (iii) effect a recapitalization, (iv) issue or authorize the issuance of any other securities in respect of, in lieu of
or in substitution for, shares of its capital stock, or (v) redeem, purchase (or repurchase) or otherwise acquire, directly or indirectly, any of the
capital stock or other securities of the Company or any of its Subsidiaries (except that the Company may redeem outstanding shares of Series D
Preferred Stock as provided in Section 3.2(a) or otherwise in accordance with Section 8 of the Charter);

(f)  sell,  transfer,  assign,  deliver,  lease,  sublease,  license,  sublicense,  mortgage,  pledge,  encumber,
impair or otherwise dispose of (in whole or in part), or create, incur or assume any Lien (other than a Permitted Lien) on, or otherwise cause to
be subjected to any Lien (other than a Permitted Lien), any of the material assets, material properties or securities of the Company or any of its
Subsidiaries  (including  any  Intellectual  Property  or  accounts  receivable),  except  for  the  sale  of  inventory  in  the  ordinary  course  of  business
consistent with past practice;

(g)  (i)  acquire  any  equity  interests  in,  or  otherwise  acquire  or  form,  any  entity  or  other  Person,  (ii)
acquire  any  real  property,  or  (iii)  acquire  any  rights,  assets  or  properties  other  than  in  the  ordinary  course  of  business  consistent  with  past
practice and in compliance with applicable Law;

(h)  (i)  incur  or  modify  any  Indebtedness  or  issue  any  debt  securities  or  any  warrants  or  rights  to
acquire any debt security, (ii) assume, guarantee or endorse, or otherwise become responsible for, the obligations of any other Person, (iii) enter
into any off-balance sheet financing arrangement or any accounts receivable or payable financing arrangement, (iv) make any loans, advances
or  enter  into  any  other  financial  commitments  (except  for  advances  of  reasonable  business  expenses  in  the  ordinary  course  of  business
consistent with past practice and in compliance with applicable Law);

(i)  authorize  or  make  any  capital  expenditures  outside  of  the  ordinary  course  of  business
consistent with past practice, or in excess of Fifty Thousand Dollars ($ 50,000) ;

(j)  (i)  increase,  accelerate  or  provide  for  additional  compensation  or  benefits  (fringe  or  otherwise)
to,  or  grant,  agree  to  grant,  pay or  otherwise make payable  any incentive,  bonus or  similar  compensation or  rights  to,  any current  or  former
director, manager, managing director, officer, employee, Contract Worker or agent of the Company or any of its Subsidiaries, (ii) grant, pay or
otherwise make payable any change in control, transaction-based, severance, retention, continuation or termination pay to any current or former
director,  manager,  managing director,  officer,  employee,  Contract  Worker  or  agent  of  the  Company or  any  of  its  Subsidiaries,  other  than  as
required pursuant to Employee Plans in existence as of  the date of this  Agreement and listed on Section 4.13(a) of the Company Disclosure
Schedule, (iii) loan or advance (or forgive any such loan or advance of) any money or other property to any current or former director, manager,
managing director,  officer,  employee,  Contract  Worker  or  agent  of  the  Company or  any of  its  Subsidiaries  (except  for  advances  of  business
expenses  in  the  ordinary  course  of  business  consistent  with  past  practice),  (iv)  establish,  adopt,  enter  into,  amend,  or  terminate  (including
termination  of  participation  in)  (A)  any  Employee  Plan  or  any  other  plan,  agreement,  program,  policy,  trust,  fund  or  other  arrangement  that
would be an Employee Plan if it were in existence as of the date of this Agreement (except as may otherwise be required pursuant to applicable
Law and except for immaterial amendments in the ordinary course of business consistent with past practice that would not result in an increase
in Liability to the Company or any of its Subsidiaries, or, after the Closing, to Parent, the
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Surviving Corporation, or any of their respective Affiliates), or (B) collective bargaining agreement or other labor agreement, or (v) terminate
any employee, other than termination for cause in the ordinary course of business consistent with past practice, or encourage any employee to
resign from the Company or any of its Subsidiaries;

(k)  fail  to  timely  file  or  cause  to  be  timely  filed  all  reports  and  returns  required  to  be  filed  by  the
Company or any of its Subsidiaries with any Governmental Authority;

(l)  (i)  change  any  accounting  or  cash  management  policies,  procedures  or  practices  used  by  the
Company or management of working capital (including with respect to reserves, revenue recognition, timing for payments of accounts payable
and collection of accounts receivable) unless required by a change in Law or GAAP or (ii) revalue any asset, including writing down the value
of inventory or writing off notes or accounts receivable;

(m)  (i)  enter  into  any  Contract  of  the  type  listed  in  Section  4.7(a)  (which  shall  constitute  a
Material Contract for purposes of this Agreement), (ii) modify, amend, extend or supplement in any material respect, transfer or terminate any
Material Contract or waive, release or assign any rights or Claims thereto or thereunder, (iii) enter into, extend or amend any lease or sublease
with respect to Leased Real Property with any third party,  or (iv) modify,  amend or transfer in any way or terminate any license agreement,
standstill or confidentiality agreement with any third party, or waive, release or assign any rights or Claims thereto or thereunder;

(n)  (i)    transfer  or  license  to  any  Person  any  rights  to  any  Intellectual  Property  or  enter  into  any
agreement with respect to any Intellectual Property with any Person, (ii) buy or license any Third Party Intellectual Property or enter into any
agreement with respect to the Third Party Intellectual Property of any Person (other than non-exclusive end user license agreements entered into
in  the  ordinary  course  of  business  consistent  with  past  practice),  (iii)  enter  into  any  agreement  with  respect  to  the  development  of  any
Intellectual Property with a third party, or (iv) terminate, fail to renew, abandon, cancel, let lapse, or fail to continue to prosecute or defend any
Intellectual Property;

(o)  make  or  change  any  Tax  election  or  change  any  method  of  tax  accounting  other  than  an
election  in  the  ordinary  course  of  business  consistent  with  the  past  practices  of  the  Company and its  Subsidiaries,  settle  or  compromise  any
federal, state, local or foreign Tax Liability, file any amended income or other material Tax Return, enter into any closing agreement relating to
any Tax, agree to an extension or waiver of any limitation period applicable to any claim or assessment in respect of Taxes, or surrender any
right to claim a Tax refund;

(p)  fail  to  promptly  pay  or  cause  to  be  paid  when  due  all  Taxes,  assessments  and  governmental
charges or fees, including interest and penalties levied or assessed, unless diligently contested in good faith by appropriate proceedings;

(q)  modify  or  change,  or  fail  to  maintain  in  full  force  and  effect,  any  material  permits,  licenses,
registrations, certificates, orders, clearances or approvals held by the Company or any of its Subsidiaries, except as required by Law;

(r)  pay,  discharge,  satisfy  or  settle  any  Claim,  except  if  such  payment,  discharge,  satisfaction  or
settlement (i) would not impose or otherwise result in any injunctive or similar Order on the Company or any of its Subsidiaries, (ii) would not
restrict in any way, or otherwise result in
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any restriction on, the business of the Company (or the Surviving Corporation after the Effective Time), and (iii) would not exceed Twenty-Five
Thousand Dollars ($ 25,000) in cost, Liability or value to the Company or any of its Subsidiaries;

(s)  (i)  waive,  assign,  release  or  otherwise  relinquish  any  material  rights  or  claims,  or  (ii)
commence  any  suit,  action  or  proceeding,  or  threaten  to  commence  any  suit,  action  or  proceeding,  against  any  Person  (other  than  Parent  or
Merger Sub);

(t)  engage  in  any  transactions  with,  or  enter  into  or  modify  or  amend  in  any  material  respect  any
Contract  or  other  arrangement  with,  any  of  the  directors,  managers,  managing  directors,  officers,  employees,  Contract  Workers,  agents,
Equityholders,  Series D Holders or  other  Affiliates  of  the Company or  any of  its  Subsidiaries,  or  any of  their  respective Affiliates or  family
members, other than offer letters and other standard documents, in the Company’s standard forms that have been made available to Parent (and
not providing any rights to severance or similar payments), with any new employees or Contract Workers hired or retained after the date of this
Agreement;

(u)  fail  to  maintain  in  full  force  and  effect  all  insurance  currently  in  effect,  except  that  existing
policies may be replaced by new or successor policies of substantially similar coverage and at a substantially similar cost; or

(v)  authorize  any  of  the  foregoing,  or  agree  or  enter  into  or  amend  any  Contract  or  commitment  to
do any of the foregoing.

No Solicitation of Other Proposals

.  

(a)  From  the  date  hereof  until  the  earlier  to  occur  of  the  Effective  Time  and  the  termination  of  this
Agreement pursuant to its terms ,  the Company shall  not,  nor shall  the Company permit any of its Affiliates or Subsidiaries to,  nor shall  the
Company authorize,  direct  or  permit  any of  its  or  their  respective  Equityholders,  Series  D Holders,  directors,  managers,  managing directors,
officers,  employees,  Contract  Workers,  advisors,  representatives  or  agents  (collectively,  with  Affiliates  of  the  Company,  the  “ Company
Representatives
”) to, directly or indirectly, (i) solicit, facilitate, initiate or knowingly encourage, or take any action to solicit, facilitate, initiate
or knowingly encourage, any inquiries or communications regarding, or the making, submission or announcement of, any proposal or offer that
constitutes or would reasonably be expected to constitute an Acquisition Proposal, (ii) participate or engage in any discussions or negotiations
with,  provide  any  information  to,  or  take  any  other  action  with  the  intent  to  facilitate  the  efforts  of,  any  Person  concerning  any  possible
Acquisition  Proposal  or  any  inquiry  or  communication  which  would  reasonably  be  expected  to  result  in  an  Acquisition  Proposal,  or  (iii)
consider, entertain or accept any proposal or offer from any Person relating to a possible Acquisition Proposal.  The Company shall immediately
cease  and  cause  to  be  terminated,  and  shall  cause  its  Subsidiaries  and  all  Company  Representatives  to  immediately  cease  and  cause  to  be
terminated, all existing discussions or negotiations with any Persons conducted heretofore with respect to, or that would reasonably be expected
to  lead  to,  an  Acquisition  Proposal,  and  the  Company  shall  promptly  issue  (or,  as  the  case  may  be,  cause  such  Subsidiaries  or  Company
Representatives to issue) instructions to return or destroy all confidential information provided to any Person (other than Parent or its Affiliates)
in connection with such existing discussions or negotiations.  The Company shall take, and cause all of its Subsidiaries to take, all reasonable
actions to ensure that each Company Representative complies with the provisions of this Section  6.2(a) .  Without limiting the foregoing, any
action or conduct by
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any Company Representative that would be a violation of this Section  6.2(a) if taken by the Company, whether or not such Person is purporting
to act on behalf of the Company, shall be deemed to be a breach of this Section  6.2(a) by the Company.

(b)  During  the  period  from  the  date  of  this  Agreement  until  the  earlier  to  occur  of  the  Effective
Time and the termination of this Agreement, the Company shall notify Parent as promptly as practicable upon receipt (and in no event later than
twenty-four (24) hours following such receipt) by the Company, any of its Affiliates or any Company Representatives of any (i)  Acquisition
Proposal or amendment or modification to an Acquisition Proposal, (ii) request for non-public information relating to the Company other than
requests  for  information  in  the  ordinary  course  of  business  and  unrelated  to  an  Acquisition  Proposal,  or  (iii)  inquiry,  contact  or  request  for
discussions or negotiations regarding or reasonably likely to lead to any Acquisition Proposal.  As promptly as practicable (and in no event later
than  twenty-four  (24)  hours  after  receipt  of  such  Acquisition  Proposal,  amendment,  modification,  request,  inquiry  or  contact),  the  Company
shall provide to Parent a copy of such Acquisition Proposal, amendment, modification, inquiry or request (or, where no such copy is available, a
description  of  such  Acquisition  Proposal,  amendment,  modification,  inquiry  or  request,  including  the  identity  of  the  Person  making  such
Acquisition Proposal, amendment, modification, inquiry or request and the material terms and conditions thereof).

Access to Information; Confidentiality

.  

(a)  From  the  date  hereof  until  the  earlier  to  occur  of  the  Effective  Time  and  the  termination  of  this
Agreement pursuant to its terms ,  consistent with applicable Law (including applicable Antitrust Laws ), the Company shall (and shall cause
each of its Subsidiaries to):

(i)  upon  reasonable  notice,  afford  to  the  officers,  employees,  accountants,
counsel, advisors and other representatives and agents of Parent and its Affiliates (collectively, the “ Parent
Representatives
”) full access (with
reasonable prior notice,  and during regular business hours) to all  of its  properties (including for the purpose of performing non-intrusive and
intrusive  environmental,  health,  safety  and  compliance  investigations),  premises,  records,  databases,  source  code,  books,  Contracts,
commitments,  reports  of  examination,  documents  and  other  information  (however  stored)  (including  materials  filed  or  furnished  by  the
Company or any of its Subsidiaries with any Governmental Authority with respect to compliance with applicable Law), and the Company shall
furnish, and shall cause each of its Subsidiaries to furnish, promptly to Parent all such information as Parent may reasonably request, to, among
other  things,  (A)  enable  Parent  to  review  the  Company’s  and  its  Subsidiaries’  material  compliance  with  Laws,  (B)  complete  Parent’s  legal,
compliance  and  financial  due  diligence  of  the  Company  and  its  Subsidiaries,  (C)  verify  the  accuracy  of  the  representations  and  warranties
contained in this Agreement, and (D) verify that the covenants contained in this Agreement have been complied with and the conditions to this
Agreement have been satisfied;

(ii)  reasonably  cooperate  with  such  investigations  of  the  Company,  its
Subsidiaries and any distributors, sub-distributors, sales representatives, sales agents or other contractors or agents of the Company or any of its
Subsidiaries as Parent deems reasonably necessary or advisable in connection with the consummation of the transactions contemplated hereby
(including with respect to compliance or other legal matters, employee matters, information technology, finance and sales), which reasonable
cooperation shall include the use of commercially reasonable efforts to arrange and facilitate such interviews of distributors, sub-distributors,
sales
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representatives,  sales  agents  or  other  contractors  or  agents  of  the  Company  and  its  Subsidiaries  as  Parent  deems  reasonably  necessary  in
connection with such investigations;

(iii)  make  available  to  Parent  and  the  Parent  Representatives  the  appropriate
individuals for discussion of its business, properties and personnel as Parent or the Parent Representatives may reasonably request; and

(iv)  without  limiting  the  foregoing,  provide  all  financial  and  operating  data  and
other  information concerning the Company and its  Subsidiaries  as  may be reasonably requested by Parent  or  the Parent  Representatives and
cause the Company’s and its Subsidiaries’ accountants to furnish to Parent and Parent’s accountants access to all  work papers relating to the
Company and its Subsidiaries for any periods covered by the Financial Statements.

(b)  Without  limiting  the  foregoing  clause  (a),  the  Company  shall  (i)  deliver  to  Parent  (A)  as  soon
as practicable (but  in any event  no later  than forty-five (45) days) after  the end of  any fiscal  quarter  of  the Company,  consolidated financial
statements of the Company and its Subsidiaries for such fiscal quarter, and (B) as soon as practicable (but in any event no later than twenty (20)
days) after the end of each calendar month, consolidated financial statements of the Company and its Subsidiaries for such calendar month, and
(ii) use its reasonable best efforts to deliver to Parent the 2017 Audited Financial Statements, together with an unqualified opinion of Ernst &
Young LLP thereon, as soon as reasonably practicable after the date hereof (but in any event no later than May 1, 2018).

(c)  Parent  shall  keep  all  non-public  information  obtained  pursuant  to  Section    6.3(a)  confidential
in accordance with the terms of the Confidentiality Agreement.  The Confidentiality Agreement shall continue in full force and effect prior to
the  Effective  Time  and  after  any  termination  of  this  Agreement.    Anything  contained  in  the  Confidentiality  Agreement  to  the  contrary
notwithstanding, the Company and Parent hereby agree that each such Party may issue press release(s) or make other public announcements
regarding the transactions contemplated in this Agreement only in accordance with Section  6.8 .

Regulatory and Other Approvals

.   From the date hereof until the earlier to occur of the Effective Time and the termination of this Agreement pursuant to
its terms :

(a)  The  Parties  (other  than  the  Equityholders’  Representative)  will,  in  order  to  consummate  the
Merger and the other transactions contemplated hereby ,  (i)  proceed diligently and in good faith and use commercially reasonable efforts,  as
promptly as practicable, to obtain all Approvals required to be obtained in connection with the Merger and the other transactions contemplated
hereby in form and substance reasonably satisfactory to Parent and the Company, and to make all required filings with, and to give all required
notices to, applicable Governmental Authorities or other third parties, and (ii) cooperate in good faith with such Governmental Authorities and
provide  promptly  such  other  information  and  communications  to  such  Governmental  Authorities  or  other  Persons  as  such  Governmental
Authorities or other Persons may reasonably request in connection therewith.

(b)  The  Company  shall  promptly  notify  Parent,  and  Parent  shall  promptly  notify  the  Company,  of
any material communication such Party or any of its Affiliates receives from any Governmental Authority relating to the matters that are the
subject of this Agreement, and each Party
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shall permit the other Parties and their advisors to review in advance any proposed communication to any Governmental Authority relating to
the matters that are the subject of this Agreement.

(c) In furtherance of the foregoing covenants:

(i)  Each  Party  (other  than  the  Equityholders’  Representative,  to  which  this
Section 6.4(c)(i) shall not apply) shall prepare, or shall cause its Affiliates or ultimate parent entities (as such term is defined under the HSR
Act)  to  prepare,  as  soon  as  practicable  following  the  execution  of  this  Agreement,  all  necessary  filings  in  connection  with  the  transactions
contemplated by this Agreement that may be required under the HSR Act, any Foreign Competition Laws or any other Laws. The Parties shall
request  expedited  treatment  of  any  such  filings.  The  Parties  shall  promptly  make  any  appropriate  or  necessary  subsequent  or  supplemental
filings, and shall cooperate with each other in the preparation of such filings in such manner as is reasonably necessary and appropriate.  The
Parties shall consult with each and shall agree in good faith upon the timing of such filings.

(ii)  Subject  to  applicable  confidentiality  restrictions  or  restrictions  required  by
Law, each of Parent and the Company will notify the other promptly upon the receipt of (A) any comments or questions from any officials of
any  Governmental  Authority  in  connection  with  any  filings  made  pursuant  to  this  Section  6.4  or  the  transactions  contemplated  by  this
Agreement and (B) any request by any officials of any Governmental Authority for (I) amendments or supplements to any filings made pursuant
to  this  Section  6.4  or  (II)  answers  to  any  questions,  or  the  production  of  any  documents,  relating  to  an  investigation  of  the  transactions
contemplated by this Agreement by any Governmental Authority.  Whenever Parent or the Company becomes aware of the occurrence of any
event that is required to be set forth in an amendment or supplement to any filing made pursuant to this Section 6.4 , such Party will promptly
inform  the  other  of  such  occurrence  and  cooperate  in  filing  promptly  with  the  applicable  Governmental  Authority  such  amendment  or
supplement.    Without  limiting  the  generality  of  the  foregoing,  each  of  Parent  and  the  Company  shall  provide  to  the  other  (or  the  other’s
respective advisors) upon request copies of all correspondence between such Party and any Governmental Authority relating to the transactions
contemplated  by  this  Agreement.    The  Parties  may,  as  they  deem  advisable  and  necessary,  designate  any  competitively  sensitive  materials
provided to the other under this Section 6.4 as “ outside counsel only .”  Such materials and the information contained therein shall be given
only to outside counsel of the recipient and will  not be disclosed by such outside counsel to employees,  officers or directors of the recipient
without  the  prior  written  consent  of  the  Party  providing  such  materials.    In  addition,  to  the  extent  reasonably  practicable,  all  discussions,
telephone  calls,  and  meetings  with  a  Governmental  Authority  regarding  the  transactions  contemplated  by  this  Agreement  shall  include
representatives of Parent  and the Company.   Subject  to applicable Law, the Parties will  consult  and cooperate with each other in connection
with any analyses, appearances, presentations, memoranda, briefs, arguments, and proposals made or submitted to any Governmental Authority
regarding the transactions contemplated by this Agreement by or on behalf of any Party.

Employee Benefits

.

(a)  Parent  shall  give,  or  shall  cause  the  Surviving  Corporation  or  one  of  its  Affiliates  to  give,  each
current  employee  of  the  Company  and  its  Subsidiaries,  determined  as  of  the  Closing  Date  (collectively,  the  “ Employees
”),  full  credit  for
purposes of eligibility to participate in and vesting under the employee benefit plans or arrangements maintained by Parent or its U.S. Affiliates
in which such Employee participates following the Closing Date for such Employee’s
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service with the Company and its Subsidiaries, to the same extent recognized by comparable Employee Plans immediately prior to the Closing
Date, provided
that no such credit shall result in duplication of benefits or retroactive application.  Notwithstanding the foregoing, with respect
to any welfare benefit plans maintained by Parent or its U.S. Affiliates for the benefit of Employees on and after the Closing Date, Parent shall
use commercially reasonable efforts to (i) cause there to be waived any eligibility requirements or pre-existing condition limitations, to the same
extent waived under comparable Employee Plans immediately prior to the Closing Date and (ii) give effect, in determining any deductible and
maximum out-of-pocket limitations, to amounts paid by such Employee in the year of the Closing Date with respect to similar Employee Plans,
in each case of (i) and (ii) except to the extent otherwise required by an insurance policy providing such welfare benefits.

(b)  For  a  period  of  twelve  (12)  months  following  the  Closing  Date  (or  until  an  Employee’s  earlier
termination  of  employment),  Parent  shall,  or  shall  cause  the  Surviving  Corporation  or  one  of  its  Affiliates  to,  provide  each  Employee  with
substantially  comparable  types  and  levels  of  compensation  and  employee  benefits,  in  the  aggregate,  as  those  provided  to  similarly  situated
employees  of  Parent; provided
that,  for  this  purpose,  the  employee  benefits  generally  provided to  Employees  as  of  immediately  prior  to  the
Effective Time shall be deemed to be substantially comparable in the aggregate to those provided to similarly situated employees of Parent, it
being understood that the Employees may commence participation in the employee benefit plans maintained by Parent or any of its Affiliates at
such times as are determined by Parent.

(c)  At  the  written  request  of  Parent  provided  no  later  than  five  (5)  days  prior  to  Closing,  the
Company shall  take all  action necessary to cease contributions to and terminate each plan qualified under Section 401(k)  of  the Code (the “
Company 
401(k) 
Plan
”),  and  to  adopt  written  resolutions,  the  form  and  substance  of  which  shall  be  subject  to  Parent’s  prior  review  and
approval, to terminate such Company 401(k) Plan and to one hundred percent (100%) vest all participants under the Company 401(k) Plan, such
termination and vesting to be effective no later than the Business Day preceding the Closing; provided
, however,
that such Company 401(k)
Plan termination may be made contingent upon the consummation of the transactions contemplated by this Agreement.  Parent reserves the right
to suspend the distribution of benefits from the Company 401(k) Plan until the later of the receipt of a favorable determination letter from the
IRS with respect to the termination of (or termination of participation in) such plan and the completion of final testing and record keeping for
such  plan.    The  expenses  incurred  in  connection  with  the  termination  of  the  Company  401(k)  Plan  shall  constitute  Company  Transaction
Expenses for purposes of this Agreement.

(d)  Nothing  contained  in  this  Agreement  shall  (i)  constitute  or  be  deemed  to  be  an  amendment  to
any  Employee  Plan  or  any  other  compensation  or  benefit  plan,  program  or  arrangement  of  the  Company,  Parent,  any  of  their  respective
Subsidiaries or Affiliates, (ii) prevent the amendment or termination of any Employee Plan or interfere with the right or obligation of Parent or
the Surviving Corporation to make such changes as are necessary to conform with applicable Law, or (iii) otherwise operate to require Parent to
duplicate any payments or benefits payable pursuant to any Employee Plan or other compensation or benefits plan, policy, program, agreement
or other arrangement of the Surviving Corporation.

(e)  The  Parties  acknowledge  and  agree  that  all  provisions  contained  in  this  Section  6.5  are
included  for  the  sole  benefit  of  the  Parties,  and  that  nothing  in  this  Agreement,  whether  express  or  implied,  shall  create  any  third  party
beneficiary or other rights (i) in any other
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Person, including any employees or former employees of the Company or its Subsidiaries, or (ii) to continued employment or service following
the Closing Date.

Notification of Certain Matters

.  

(a)  The  Company  shall  give  prompt  notice  to  Parent  of  the  occurrence  or  non-occurrence  of  any
fact, condition or event of which the Company has Knowledge, the occurrence or non-occurrence of which would reasonably be expected to (i)
result in any representation or warranty of the Company contained in this Agreement being untrue or inaccurate in any material respect (or, in
the case of any representation or warranty qualified by its terms by materiality (including the words “material” or “Material Adverse Effect”),
untrue or inaccurate in any respect) had such representation or warranty been made as of the time of occurrence, non-occurrence or discovery of
such  fact,  condition  or  event  or  (ii)  result  in  or  constitute  a  failure  of  the  Company  to  comply  with  or  satisfy  in  any  material  respect  any
covenant, condition or agreement to be complied with or satisfied by it hereunder; provided
, however
, that the delivery of any notice pursuant
to this Section 6.6(a) shall not limit or otherwise affect the remedies available hereunder to Parent or any Parent Indemnified Person, including
the right to or scope of indemnification.

(b)  Each  of  the  Company  and  Parent  shall  give  prompt  notice  to  the  other  of  (i)  any  notice  or  other
communication  from any  Person  alleging  that  the  Approval  of  such  Person  is  or  may  be  required  in  connection  with  this Agreement  or  the
transactions contemplated hereby , including the Merger, (ii) subject to Section 6.4(c)(iii) , as applicable, any notice, document, request, court
papers  or  other  communication from any Governmental  Authority  or  other  third party  in  connection with this Agreement or the transactions
contemplated  hereby  ,  including  the  Merger,  (iii)  any  Claim  relating  to  or  involving  or  otherwise  affecting  such  Party  that  relates  to  this
Agreement  or  the  transactions  contemplated  hereby  ,  including  the  Merger,  or  (iv)  any  fact,  event,  change,  development,  circumstance,
condition or effect that such Party has determined has delayed or impeded, or would reasonably be expected to delay or impede, the ability of
such Party to consummate the transactions contemplated by this Agreement or to fulfill its obligations set forth herein.

(c)  The  Company  shall  promptly  notify  Parent  of  (i)  any  Claim  that  is  threatened,  brought,
asserted  or  commenced  against  the  Company  or  any  of  its  Subsidiaries  that  would  have  been  required  to  be  listed  in  Section  4.12  of  the
Company Disclosure Schedule or would have otherwise resulted in a breach or inaccuracy of the representations and warranties in Section 4.12
if  such  Claim  had  arisen  prior  to  the  date  hereof,  (ii)  any  actual,  suspected  or  potential  Material  Compliance  Violation,  (iii)  any  Material
Adverse Effect, or (iv) any event that would have been required to be listed in Section 4.7(d) of the Company Disclosure Schedule or would
have otherwise resulted in a breach or inaccuracy of the representations and warranties in Section 4.7(d) if such event had occurred prior to the
date  hereof,  in  each  case  of  the  foregoing  of  clauses  (i)  through  (iv),  of  which  the  Company  has Knowledge; provided
, however
,  that  the
delivery of any notice pursuant to this Section 6.6(c) shall not limit or otherwise affect the remedies available hereunder to Parent or any Parent
Indemnified Person, including the right to or scope of indemnification.

(d)  In  the  event  an  actual,  suspected,  or  potential  Material  Compliance  Violation  occurs  or  is
discovered  prior  to  the  Closing  Date,  the  Company  shall  agree,  at  the  request  of  Parent,  jointly,  cooperatively  and  transparently  to  take
reasonable and customary steps to investigate with Parent the facts and circumstances giving rise to such actual, suspected, or potential Material
Compliance Violation, and shall in connection with any such investigation afford to Parent and the
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Parent Representatives reasonable access to all information reasonably necessary to complete such investigation to the reasonable satisfaction of
Parent.  

Stockholder Approval; General Release of Claims

.

(a)  Immediately  following  the  execution  of  this  Agreement  and  the  release,  by  virtue  thereof,  of
the Escrowed Stockholder Consents and Agreements, the Company shall deliver to Parent copies of the duly executed Escrowed Stockholder
Consents  and  Agreements,  together  with  any  other  duly  executed  Stockholder  Consents  and  Agreements  obtained  by  the  Company,  which
collectively  evidence  the  receipt  of  Stockholder  Approval,  together  with  a  certificate  of  the  Secretary  of  the  Company  certifying  that  the
Stockholder Approval has been obtained in accordance with the Charter, the DGCL and, to the extent applicable, the CCC; provided
, that in the
event that any of the Escrowed Stockholder Consents and Agreements are revoked prior to their release from escrow such that the remaining
Escrowed  Stockholder  Consents  and  Agreements,  upon  their  release  from  escrow  immediately  following  the  execution  of  this  Agreement,
together with any other duly executed Stockholder Consents and Agreements obtained by the Company, would not be sufficient to obtain the
Stockholder  Approval,  the  Company  (unless  otherwise  directed  by  Parent)  shall  use  its  best  efforts  to  (i)  obtain  duly  executed  Stockholder
Consents and Agreements evidencing the Stockholder Approval, and (ii) deliver to Parent copies of such duly executed Stockholder Consents
and  Agreements,  together  with  a  certificate  of  the  Secretary  of  the  Company  certifying  that  the  Stockholder  Approval  has  been  obtained  in
accordance with the Charter and the DGCL, in each case (i) and (ii), as soon as practicable and in no event later than 12:00 noon Eastern Time
on the first (1 st ) Business Day following the date of this Agreement (the “ Written
Consent
First
Deadline
”).

(b)  If  the  Company  fails  to  (i)  obtain  duly  executed  Stockholder  Consents  and  Agreements
evidencing the receipt of the Stockholder Approval or (ii) deliver to Parent copies of such duly executed Stockholder Consents and Agreements,
together with a certificate of the Secretary of the Company certifying that the Stockholder Approval has been obtained in accordance with the
Charter, the DGCL and, to the extent applicable, the CCC, in each case (i) and (ii), by 12:00 noon Eastern Time on the third (3 rd ) Business
Day after the date of this Agreement (the “ Written
Consent
Second
Deadline
”), the Company, acting through the Board of Directors of the
Company, shall, in accordance with and subject to the requirements of the DGCL and, to the extent applicable, the CCC:

(i)  duly  set  a  record  date  for,  call  and  give  notice  of  a  special  meeting  of
Stockholders (the “ Special
Meeting
”), which notice shall include a description of the Appraisal Rights and, if applicable, Dissenters’ Rights of
the  Company’s  stockholders  available  under  the  Appraisal  Rights  Statutes,  for  the  purpose  of  considering  and  taking  action  upon  this
Agreement and the transactions contemplated hereby , including the Merger (with the meeting date being no later than thirty (30) days after the
Written  Consent  Second  Deadline)  (the  “ Special 
Meeting 
Date 
Deadline
”),  and  convene  and  hold  the  Special  Meeting  no  later  than  the
Special Meeting Date Deadline; and

(ii)  use  its  reasonable  best  efforts  to  (A)  solicit  from  the  Stockholders
irrevocable proxies in favor of the adoption of this Agreement and approval of the transactions contemplated hereby , including the Merger and
(B) secure any approval of the Stockholders that is required by the DGCL, the CCC and any other applicable Law to effect the Merger;
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provided
,  that  the Company may cancel  the Special  Meeting if  prior  to the commencement of  the Special  Meeting the Company shall  have
obtained executed Stockholder Consents and Agreements evidencing the receipt of the Stockholder Approval.

 
(c)  Within  ten  (10)  days  following  the  date  of  receipt  of  the  Stockholder  Approval,  the  Company

shall distribute notice thereof (and of the availability of Appraisal Rights and, if applicable, Dissenters’ Rights) to all Stockholders who did not
execute and deliver a Stockholder Consent and Agreement pursuant to and in accordance with Applicable Law (including Sections 228(e) and
262(d)(2) of the DGCL and, if applicable, Sections 603 and 1301 of the CCC), together with (i) a description of the Appraisal Rights and, if
applicable, Dissenters’ Rights of the Company’s stockholders available under the Appraisal Rights Statutes, and (ii) such other information as is
required by Section 262(d)(2) of the DGCL and, if applicable, Chapter 13 of the CCC.  Without limiting the rights and remedies of Parent or
any of the Parent Indemnified Persons, such notice, description and other information shall be subject to prior review and approval by Parent.

Public Announcements

.  On or prior to the Closing, no Party or any of its respective Subsidiaries or Affiliates will make any press release, public
statement  or  public announcement with respect  to this  Agreement,  the Escrow Agreement  or any of  the transactions contemplated hereby or
thereby without the prior written consent of Parent or the Company, as the case may be; provided
,  that Parent may make any press release,
public statement or public announcement which Parent determines is required by applicable Law, stock listing requirements or rating agency
arrangements, in which case Parent shall use commercially reasonable efforts to consult with the Company regarding the contents thereof prior
to issuing any such press release or making any such public statement or public announcement.  

Takeover Statutes

.  If any Takeover Statute or other anti-takeover Law, Charter provision or Contract is or shall become applicable to the
Merger  or  the  transactions  contemplated  by  this  Agreement,  the  Company  and  the  Board  of  Directors  of  the  Company  shall  grant  such
Approvals  and  take  such  actions  as  are  necessary  under  any  such  Law,  provision  or  Contract  so  that  the  Merger  and  the  other  transactions
contemplated  hereby may  be  consummated  as  promptly  as  practicable  on  the  terms  contemplated  hereby  without  adverse  effect  under,  and
otherwise act to eliminate or minimize the effects of, such Law, provision or Contract.

Equityholders and Other Claims

.    Prior  to  the  Effective  Time,  the  Company  shall  not  settle  or  compromise  any  Claim brought  in  connection  with  the
Merger or other transactions contemplated by this Agreement by any present, former or purported holder of any securities of the Company, or
other present, former or purported counterparty to a Contract with the Company or any of its Subsidiaries, in each case without the prior written
consent of Parent; provided
that such consent shall not be unreasonably withheld, conditioned or delayed.

Company Transaction Expenses.

  By no later than 10:00 a.m. Central Time on the last Business Day prior to the scheduled Closing Date, the Company shall submit to Parent
invoices or other documentation reasonably satisfactory to Parent with respect to all  Company Transaction Expenses that are reflected in the
calculation  of  Closing  Merger  Consideration,  which  invoices  or  other  documentation  shall  (i)  have  been  issued  by  the  recipients  of  such
Company  Transaction  Expenses,  and  (ii)  reflect  the  identity  of  each  recipient,  dollar  amounts,  wire  instructions  and  any  other  information
necessary  to  effect  the  final  payment  in  full  of  such  Company  Transaction  Expenses.    If  Parent,  any  Affiliate  of  Parent,  the  Surviving
Corporation or any of their respective
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Subsidiaries has any liability to pay any Company Transaction Expenses that are not paid as of the Effective Time or reflected as a reduction of
the Closing Merger Consideration,  Parent  shall  be entitled to be indemnified pursuant to Article 9 for any amounts necessary to satisfy such
liability and any related Losses.

Escrow Agreement.

  At or before the Closing, Parent and the Equityholders’ Representative will execute and deliver, and will use commercially reasonable efforts
to cause the Escrow Agent to execute and deliver, the Escrow Agreement contemplated by Article 9 in substantially the form attached hereto as
Exhibit K (the “ Escrow
Agreement
”).

Delivery of Corporate Records.

  At or before the Closing, the Company shall deliver to Parent or its designee true, correct and complete copies of (a) all minute books of all
meetings  of  (i)  the  Equityholders  (or  Series  D  Holders),  the  Board  of  Directors  of  the  Company,  and  any  committees  thereof,  and  (ii)  the
shareholders  (or  other  equity  interest  holders)  of,  and  the  Board  of  Directors  (or  comparable  governing  body)  of,  any  Subsidiary  of  the
Company  (and  any  committees  of  such  Board  of  Directors  or  comparable  governing  body),  (b)  all  unanimous  or  other  consents  of  (i)  any
Equityholder,  any  Series  D  Holder,  the  Board  of  Directors  of  the  Company,  and  any  committees  thereof,  and  (ii)  any  shareholder  (or  other
equity interest holder) of, and the Board of Directors (or comparable governing body) of, any Subsidiary of the Company (and any committees
of such Board of Directors or comparable governing body), (c) all stock ledgers of the Company and each Subsidiary of the Company, (d) the
Charter  and  Bylaws  (and  similar  organizational  documents  of  each  Subsidiary  of  the  Company,  including  all  stock  certificates  or  similar
evidence of ownership of the common stock or other equity interests held by the Company, directly or indirectly, of all of its Subsidiaries), and
(e) other similar records and items reasonably requested by Parent from the Company.

Equityholder Agreements.

   The  Company  shall  cause  the  Investor  Agreements  and  all  other  stockholder  agreements,  investor  rights  agreements,  registration  rights
agreements  or  other  similar  Contracts  between  the  Company  and  any  Equityholder  (or  any  Series  D  Holder),  including  any  such  Contract
granting any Person investor rights, rights of first refusal, registration rights, director designation rights or similar rights, to be terminated prior
to the Effective Time, without any Liability being imposed on the part of Parent or the Surviving Corporation.

Payout Schedule.

  

(a)  No  less  than  two  (2)  Business  Days  prior  to  the  scheduled  Closing  Date,  the  Company  shall
deliver to Parent a schedule and reasonable supporting documentation (collectively, the “ Payout
Schedule
”), which shall set forth:

(i)  a  calculation  of  the  portion  of  the  Merger  Consideration  payable  to  each
Equityholder under Article 3 (as determined in accordance with the Charter and the Company Equity Plans in effect immediately prior to the
Effective Time), including:

(A)  the  information  required  to  be  set  forth  on
Section 4.3(b) of the Company Disclosure Schedule, as of the Effective Time;

(B)  the  total  amount  of  the  Closing  Merger  Consideration
(including the amounts for each of the elements of the Closing Merger Consideration,
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such  as  the  Estimated  Working  Capital,  the  Estimated  Debt  Pay-Off  Amount,  the  Estimated  Company  Transaction
Expenses and the Estimated Cash);

(C)  by  Equityholder,  an  amount  equal  to  the  portion  of  the
Closing Merger Consideration that such Equityholder is entitled to receive (as determined in accordance with the Charter
and the Company Equity Plans in effect immediately prior to the Effective Time), in the aggregate and in respect of each
type of security (e.g., Preferred Stock, Common Stock, Stock Options) held by such Equityholder;

(D)  by  Equityholder,  an  amount  to  be  withheld  from  the
portion of the Closing Merger Consideration payable to such Equityholder due to applicable payroll, income tax or other
withholding Taxes as of the Closing Date; and

(E)  by  Equityholder,  for  any  Contingent  Consideration  that
might  become  payable  pursuant  to  Article  3  or  Section  9.4  (other  than  the  Equityholders  Final  Closing  Adjustment
Consideration),  the  portion  of  such  Contingent  Consideration  that  such  Equityholder  would  be  entitled  to  receive  (as
determined  in  accordance  with  the  Charter  and  the  Company Equity  Plans  in  effect  immediately  prior  to  the  Effective
Time), both as a dollar amount and as a percentage (assuming, for purposes of calculating such amount and percentage,
that (I) the Final Closing Adjustment Amount would be Zero Dollars ($0), (II) there are no Claims made against, or other
reductions of, the Escrow Fund or the Expense Fund, and (III) neither Parent nor the Surviving Corporation exercise any
right of set off pursuant to Section 3.10(f) );

(ii)  the  information  required  to  be  set  forth  on  Section  4.26  of  the  Company
Disclosure Schedule, as of the Effective Time;

(iii)  the  amount  (including  any  interest  accrued  thereon  and  any  prepayment  or
similar penalties, expenses or reimbursements) and payee of, and wire instructions with respect to, any Indebtedness of the Company or any of
its  Subsidiaries  outstanding  as  of  12:01  a.m.  Eastern  Time  on  the  Closing  Date  that  is  reflected  in  the  calculation  of  Closing  Merger
Consideration;

(iv)  the  amount  and  payee  of,  and  wire  instructions  with  respect  to,  any
Company Transaction Expenses unpaid as of 12:01 a.m. Eastern Time on the Closing Date that are reflected in the calculation of the Closing
Merger Consideration; and

(v)  the  amounts  of  any  Company  Transaction  Expenses  that  become  payable  as
a result of any Earnout Consideration that is paid, if any, pursuant to Section 3.10 and the payees to whom such amounts are owed.

(b)  Together  with  the  Payout  Schedule,  the  Company  shall  deliver  to  Parent  a  certificate  of  the
Chief Executive Officer of the Company certifying that the Payout Schedule is true, correct and complete in all respects and complies with the
Charter and Company Equity Plans (as in effect immediately prior to the Effective Time). The Company shall also provide Parent with such
information as Parent may reasonably request to verify the calculations and other information reflected in the Payout Schedule.
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(c)  The  Payout  Schedule,  and  each  Updated  Payout  Schedule,  shall  be  in  the  form  attached  hereto

as Exhibit F .

(d)  From  and  after  the  Closing,  no  less  than  two  (2)  Business  Days  prior  to  the  date  by  which  any
payment must be made to, any deposit must be made with, or any amount must be delivered to the Payments Administrator for distribution to
the Equityholders, including any payment or deposit of Earnout Consideration or other Contingent Consideration or any delivery of any amount
remaining in the Escrow Fund or the Expense Fund, the Equityholders’ Representative shall deliver to Parent and the Payments Administrator
an updated Payout Schedule (an “ Updated
Payout
Schedule
”), which Updated Payout Schedule shall set forth:

(i)  by  Equityholder,  an  amount  equal  to  the  portion  of  such  payment,  deposit  or
remaining amount that such Equityholder is entitled to receive (as determined in accordance with the Charter and the Company Equity Plans in
effect immediately prior to the Effective Time), in the aggregate and in respect of each type of security (e.g., Preferred Stock, Common Stock,
Stock Options) held by such Equityholder;

(ii)  in  the  case  of  any  payment  or  deposit  of  Contingent  Consideration,  the
amount and payee of any Company Transaction Expenses that become payable as a result of such Contingent Consideration; and

(iii)  the  items  described  in  clauses  (i)  through  (v)  of  Section  6.15(a)  (excluding
Section 6.15(a)(i)(D) ); provided that the information required by clause (i)(E) of Section 6.15(a) shall be updated to reflect (A) any Contingent
Consideration that has become payable or has previously been paid (including, to the extent paid or payable to the Equityholders pursuant to
Section 3.8(d) , any Equityholders Final Closing Adjustment Consideration) or that otherwise can no longer become payable, (B) any reduction
in  the  Escrow  Fund  or  Expense  Fund  due  to  distributions  or  disbursements  thereof  or  otherwise,  and  (C)  any  reduction  in  any  Earnout
Consideration as a result of the exercise of any right of set off pursuant to Section 3.10(f) .

(e)  The  Equityholders’  Representative  and  Parent  shall  cooperate  with  each  other  to  the  extent
reasonably  requested  in  connection  with  the  preparation  of  each  Updated  Payout  Schedule  by  the  Equityholders’  Representative.  The
Equityholders’  Representative  shall  also  provide  Parent  and  the  Payments  Administrator  with  such  information  as  Parent  and  the  Payments
Administrator may reasonably request to verify the calculations and other information reflected in any Updated Payout Schedule; provided that,
for the avoidance of doubt, the foregoing shall not be construed to mean that any Updated Payout Schedule is subject to Parent’s or the Payment
Administrator’s approval (or that the Equityholders’ Representative is required to furnish a draft of any Updated Payout Schedule to Parent or
the Payment Administrator for review in advance of delivery of such Updated Payout Schedule pursuant to Section 6.15(d) ).

(f)  Notwithstanding  anything  to  the  contrary  in  this  Agreement,  no  delay  by  Parent,  the  Surviving
Corporation or the Payments Administrator in distributing, paying, releasing or otherwise delivering any funds to any Equityholders pursuant to
this Agreement shall constitute a breach of this Agreement to the extent such delay results from the failure of the Equityholders’ Representative
to timely deliver an Updated Payout Schedule in accordance with Section 6.15(d) (or from the omission of required information, or inclusion of
erroneous information, in the Payout Schedule or any Updated Payout Schedule).
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Treatment of Series D Preferred Stock, Stock Options, Warrants and Convertible Notes.

 

(a)  As  soon  as  reasonably  practicable  following  the  date  of  this  Agreement,  the  Company  shall
provide notice of the Merger and other transactions contemplated by this Agreement to all holders of Series D Preferred Stock, Stock Options,
Warrants and Convertible Notes. The Company shall provide to Parent as promptly as practicable copies of all notices or other correspondence
to  or  from  holders  of  Series  D  Preferred  Stock,  Stock  Options,  Warrants  or  Convertible  Notes  in  connection  with  the  Merger  and  other
transactions  contemplated  hereunder  (including  any  notice  delivered  pursuant  to  this  Section  6.16  )  and,  in  the  case  of  notices  or  other
correspondence to holders of Series D Preferred Stock, Stock Options, Warrants or Convertible Notes, shall provide Parent with a reasonable
opportunity  to  review  and  comment  upon  all  such  documentation  prior  to  its  dissemination  to  holders  of  Series  D  Preferred  Stock,  Stock
Options, Warrants or Convertible Notes.  

(b)  Any  exercise  of  Stock  Options  between  the  date  hereof  and  immediately  prior  to  the  Effective
Time may be made subject to and conditioned on the Closing and effectiveness of the Merger at the Effective Time.

Section 6.17 Indemnification of Directors and Officers.

(a)  For  a  period  of  six  (6)  years  from  and  after  the  Effective  Time,  subject  to  Section  6.17(b)  ,  the
Surviving Corporation agrees to honor provisions regarding indemnification of, and advancement of expenses to, Covered Persons that are no
less favorable to the Covered Persons than the provisions contained (i) in the Charter and Bylaws or in the equivalent organizational documents
of each Subsidiary of the Company listed on Section 4.1(c) of the Company Disclosure Schedule, as applicable, in each case as in effect on the
date hereof, and (ii) in any indemnification agreement between such Covered Person and the Company (or any Subsidiary thereof) that is listed
in Section 6.17 of the Company Disclosure Schedule and has been made available to Parent prior to the date hereof,  as in effect on the date
hereof (without giving effect to any amendments or modifications thereto, unless such amendments or modifications are specifically referenced
in Section 6.17 of the Company Disclosure Schedule and were made available to Parent prior to the date hereof).  For purposes of this Section
6.17 , “ Covered
Person
” shall mean any person who is serving (as of immediately prior to the Effective Time) or has previously served as a
director,  manager,  managing director  or  officer  of  the Company or  any Subsidiary of  the Company listed on Section 4.1(c) of  the Company
Disclosure Schedule.

(b)  At  or  before  the  Effective  Time,  the  Company  shall  purchase  for  the  benefit  of  the  Covered
Persons a directors’ and officers’ liability insurance and fiduciary liability insurance “tail” or “run-off” policy of at least the same coverage and
amounts as,  and containing terms and conditions that  are,  in the aggregate,  no less advantageous to the insured than,  the Company’s current
policies of directors’ and officers’ liability insurance, with respect to claims arising from facts or events that occurred on or before the Effective
Time and which covers a period of six (6) years from and after the Effective Time.  

(c)  Notwithstanding  anything  to  the  contrary  in  this  Agreement,  for  purposes  of  the  calculation  of
the Closing Merger Consideration, the aggregate amount of the premium paid to purchase the above-referenced “tail” or “run-off” policy shall
be the responsibility of the Company (and treated as a Company Transaction Expense hereunder).  For the avoidance of doubt, nothing
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contained  in  this Section 6.17 shall  operate  to  release  or  otherwise  limit  any  obligations  of  the  Equityholders  arising  under  this  Agreement,
including the indemnification obligations in Article 9 .

280G Approval.

  If required to avoid the imposition of Taxes under Section 4999 of the Code or the loss of deduction under Section 280G of the Code with
respect to any payment or benefit in connection with any of the transactions contemplated by this Agreement, at least three (3) Business Days
prior to the Closing, in a manner that complies with Section 280G of the Code and the Treasury Regulations promulgated thereunder (“ Section
280G
”), the Company shall seek approval by its stockholders, to the extent entitled to vote under Section 280G, of the right of any “disqualified
individual”  (within  the  meaning  of  Section  280G)  to  receive  or  retain  any  and  all  payments  that  might  otherwise  constitute  “parachute
payments”  within  the  meaning  of  Section  280G.    Prior  to  seeking  such  approval,  the  Company  shall  obtain  waivers  from  each  disqualified
individual  such  that,  unless  such  payments  are  approved  by  the  Company’s  stockholders,  to  the  extent  required  by  and  in  the  manner  that
complies with Section 280G, neither the Company nor any of its Subsidiaries shall make such payments and the disqualified individual shall
have  no  right  or  entitlement  with  respect  thereto.    The  form  and  substance  of  (a)  all  stockholder  approval  documents  contemplated  by  this
Section 6.18 , including any disclosure statement or written consent, (b) waivers contemplated by this Section 6.18 , and (c) any mathematical
analysis of the Section 280G payments, in each case shall be subject to the prior review and approval of Parent.  The Company shall provide
such documentation and information to Parent for its review and approval (provided that such approval shall not be unreasonably withheld by
Parent) prior to soliciting waivers from the disqualified individuals, and the Company shall implement all reasonable and timely comments from
Parent thereon.  No payment of any such waived payment shall be made unless (i) such requisite Section 280G approval has been obtained and
(ii) prior to payment, the Company has delivered to Parent evidence of such approval.

Cayman Subsidiary.

  

(a)  As  soon  as  reasonably  practicable  (and  in  any  event  no  later  than  fifteen  (15)  days  prior  to  the
anticipated Closing Date), the Company shall cause the Cayman Subsidiary to file with the IRS a valid election on Form 8832 to be classified as
a disregarded entity for U.S. federal income tax purposes (such election on Form 8832, the “ Cayman
Subsidiary
Tax
Election
”), with such
election to be effective on or before the date of such filing; provided that such filing shall be subject to prior review and approval by Parent.

(b)  From  the  date  of  this  Agreement  until  the  earlier  to  occur  of  the  Effective  Time  and  the
termination of this Agreement pursuant to its terms, the Company shall use its commercially reasonable efforts to cause all Intellectual Property
of  the  Cayman Subsidiary  (including  all  Intellectual  Property  owned by  or  licensed  to  the  Cayman Subsidiary)  to  be  validly  and  effectively
transferred to the Company, so that, as of the Effective Time, (x) all such Intellectual Property shall be owned by (or, in the case of Intellectual
Property that the Cayman Subsidiary currently licenses from a Person that is not an Affiliate of the Cayman Subsidiary, otherwise held by) the
Company and (y) the Cayman Subsidiary shall have ceased to hold any rights therein; provided that:

(i)  the  Company  shall  cause  any  and  all  such  transfers  to  be  effected  in  a
manner that (A) is consistent with any Contracts applicable to such Intellectual Property and with applicable Law, (B) would not reasonably be
expected to give rise (before or after the Effective Time) to any material Liability of the Company, Parent, the Surviving Corporation or any of
their
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respective  Affiliates,  (C)  would  not  reasonably  be  expected  to  impair  (before  or  after  the  Effective  Time),  in  any  material  respect,  such
Intellectual  Property  (or  the  value  thereof  to,  or  use  thereof  by,  the  Company,  Parent,  the  Surviving  Corporation  or  any  of  their  respective
Affiliates) or the business, operations or assets of the Company, Parent, the Surviving Corporation or any of their respective Affiliates, and (D)
is otherwise reasonably satisfactory to Parent;

(ii)  all  Contracts  and  other  instruments  governing,  effecting  or  memorializing
such transfers  (and all  filings with,  or  notices or  other  submissions to,  any Governmental  Authority or  other  third party with respect  to  such
transfers) shall be subject to prior review and approval by Parent (which shall not be unreasonably withheld or delayed); and

(iii)  no  such  transfer  shall  be  effected,  and  no  Contract  or  other  instrument
governing, effecting or memorializing any such transfer shall be executed or otherwise entered into (and no filing shall be made with, and no
notice or other submission shall be provided to, any Governmental Authority or other third party with respect to any such transfer), before the
Cayman Subsidiary Tax Election has been filed with the IRS and become effective.

Further Assurances.

   Subject  to  the  terms  and  conditions  of  this  Agreement,  each  Party  shall  (at  its  own  cost  and  expense,  subject,  in  the  case  of  the
Equityholders’ Representative, to the Equityholders’ Representative’s rights under Section 9.5(d) and paragraph (c) of Exhibit M ) at any time
and from time to time, upon reasonable request, (a) do, execute, acknowledge and deliver, and cause to be done, executed, acknowledged and
delivered, all  such further acts,  transfers or assignments as may be required (x) to consummate the transactions in accordance with the terms
hereof  or  (y)  to  cause  to  be  fulfilled  the  Closing  conditions  set  forth  in  Article  7  (  provided
 that  this  clause  (y)  shall  not  apply  to  the
Equityholders’ Representative), and (b) take such other actions as may be reasonably required in order to carry out the intent of this Agreement;
provided
that  in no event shall  any Party be required to take any action which (i)  increases in any way the Liabilities or  obligations of such
Party, (ii) in the opinion of its counsel, is unlawful or would or could constitute a violation of any applicable Law or require the approval of any
Governmental  Authority  or  (iii)  could  reasonably  be  expected  to  prevent  or  materially  impede,  interfere  with  or  delay  the  transactions
contemplated by this Agreement.

ARTICLE 7 
CONDITIONS

 
Conditions to Each Party’s Obligation to Consummate the Merger.

   The respective obligations of  each Party to consummate the Merger  and the other  transactions contemplated by this  Agreement  shall  be
subject to the satisfaction or waiver by Parent and the Company at or prior to the Closing of the following conditions:

(a) Stockholder Approval .  The Stockholder Approval shall have been obtained.

(b)  No  Injunctions  or  Restraints  .    No  temporary  restraining  order,  preliminary  or  permanent
injunction or other Order (whether temporary, preliminary or permanent) issued by any Governmental Authority of competent jurisdiction or
other legal restraint or prohibition shall be in effect which prevents the consummation of the Merger and the other transactions contemplated
hereunder on the same terms and conferring on Parent and Merger Sub all the rights and benefits as contemplated herein.
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(c)  Illegality  .    There  shall  not  be  any  Law  or  Order  enacted,  entered  or  enforced  which  makes  the

consummation of the Merger on the same terms and conferring on Parent all the rights and benefits as contemplated herein illegal.

(d)  Regulatory  Clearance  .    Any  required  waiting  period  under  the  HSR  Act  or  any  agreement
with  any  Governmental  Authority  not  to  consummate  the  transactions  contemplated  hereby  shall  have  expired  or  been  terminated  and  any
required clearances under any applicable Foreign Competition Laws shall have been obtained, and shall each be in full force and effect.

Additional Conditions to Obligations of Parent and Merger Sub

.  The obligations of Parent and Merger Sub to consummate the Merger and the other transactions contemplated by this
Agreement and by the Escrow Agreement shall also be subject to the satisfaction or waiver (by Parent in its sole discretion) at or prior to the
Closing of the following conditions:

(a)  Representations  and  Warranties  .    (i)  Each  of  the  representations  and  warranties  made  by  the
Company in this Agreement (other than the Fundamental Representations and the Specified Representations) that are qualified as to materiality
(including the words “material” or “Material Adverse Effect”) shall be true and correct in all respects, and those representations and warranties
(other  than  the  Fundamental  Representations  and  the  Specified  Representations)  not  so  qualified  shall  be  true  and  correct  in  all  material
respects, as of the date hereof and as of the Closing Date as if made on and as of the Closing Date (without giving effect to any supplements or
amendments  to  the  Company  Disclosure  Schedule  delivered  hereunder),  except,  in  each  case,  to  the  extent  that  such  representations  and
warranties refer specifically to an earlier date, in which case they shall be so true and correct as of such date, and (ii) each of the Fundamental
Representations and the Specified Representations shall be true and correct in all respects as of the date hereof and as of the Closing Date as if
made on and as of the Closing Date (without giving effect to any supplements or amendments to the Company Disclosure Schedule delivered
hereunder), except to the extent that such representations and warranties refer specifically to an earlier date, in which case such representations
and warranties shall be so true and correct as of such date.  

(b)  Agreements  and  Covenants  .    The  Company  shall  have  performed  and  complied  with  in  all
material respects each agreement and covenant required by this Agreement to be performed or complied with by it on or prior to the Closing
Date.

(c)  Officer’s  Certificate  .    Parent  and  Merger  Sub  shall  have  received  a  certificate  as  to  the
fulfillment of the conditions in Sections 7.2(a) , 7.2(b) and 7.2(i) signed by the Chief Executive Officer of the Company, which certificate shall
have the effect (including for purposes of Article  9 ) of the Company making its representations and warranties under this Agreement as of the
Closing  Date  (other  than  such  representations  that  are  made  as  of  a  specified  date,  which  shall  be  remade  at  the  Closing  Date  as  of  such
specified date).

(d)  Stockholder  Consents,  Etc  .  Parent  shall  have  received  (i)  a  duly  executed  and  delivered
Stockholder Consent and Agreement from (A) each of the holders of outstanding shares of Preferred Stock and Common Stock listed on Exhibit
G , (B) holders of no less than eighty‑nine percent (89%) of the outstanding shares of the Series C Preferred Stock as of the date hereof and as
of  immediately  prior  to  the  Closing  Date,  and  (C)  holders  of  no  less  than  ninety  percent  (90%) of  the  outstanding  shares  of  the  Series  C-1
Preferred Stock as of the date hereof and as of immediately prior to the Closing Date, and (ii) with respect to holders of no less than ninety-five
percent (95%) of the
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outstanding shares of  Series C Preferred Stock,  Series C-1 Preferred Stock and Common Stock as of immediately prior  to the Closing Date,
either  (A)  Stockholder  Consents  and  Agreements  duly  executed  and  delivered  by  such  holders,  or  (B)  evidence,  in  form  and  substance
reasonably satisfactory to Parent, that such holders have (x) failed to perfect Appraisal Rights for such shares and Dissenters’ Rights for such
shares in accordance with the Appraisal Rights Statutes or (y) otherwise effectively waived such rights .

(e)  No  Governmental  Restriction,  Etc  .    There  shall  not  be  any  pending  or  threatened  Claim
asserted by any Governmental Authority (i) challenging or seeking to restrain or prohibit the consummation of the Merger or any of the other
transactions contemplated by this Agreement or seeking to obtain from Parent or any of its Subsidiaries or Affiliates any damages in connection
with this  Agreement,  (ii)  seeking to  prohibit  or  limit  the ownership,  operation or  conduct  by the Company,  Parent  or  any of  their  respective
Subsidiaries or Affiliates of any portion of the business or assets of the Company, Parent or any of their respective Subsidiaries or Affiliates, or
seeking the disposal or holding separate of any portion of the business or assets of the Company, Parent or any of their respective Subsidiaries
or Affiliates, as a result of the Merger or any of the other transactions contemplated by this Agreement, (iii) seeking to impose any limitations
on the ability of Parent or Merger Sub to acquire or hold, or exercise full rights of ownership of, any shares of capital stock (or other equity
interests) of the Company, the Surviving Corporation or any of their Subsidiaries or Affiliates, including the right to vote such capital stock on
all matters properly presented to the stockholders of the Company or the Surviving Corporation, respectively, or (iv) seeking to prohibit Parent
or any of its Subsidiaries or Affiliates from effectively controlling in any respect the business or operations of the Company or its Subsidiaries
or Affiliates.

(f)  Approvals;  Notices  .    Parent  shall  have  received  evidence,  in  form  and  substance  reasonably
satisfactory to it, that (i) all Approvals, filings and notifications listed in Section 4.6(b) of the Company Disclosure Schedule (or that would be
required to be listed therein in order for the representation and warranty in Section 4.6(b) of this Agreement to be true and correct in all respects
as of the date hereof and as of the Closing Date) have been obtained (in the case of Approvals) or made (in the case of filings or notifications),
in each case in form and substance reasonably satisfactory to Parent, and (ii) all Approvals and notices listed on Exhibit J have been obtained (in
the case of Approvals) or given (in the case of notices), in each case in form and substance reasonably satisfactory to Parent.

(g)  Secretary’s  Certificate  Regarding  Stockholder  Approval  .    Parent  shall  have  received  the
certificate of the Secretary of the Company required to be delivered by the Company pursuant to Section  6.7(a) .

(h)  Escrow  Agreement  .    The  Equityholders’  Representative  and  the  Escrow  Agent  shall  have
executed and delivered to Parent the Escrow Agreement .

(i)  No  Material  Adverse  Effect  .    No  Material  Adverse  Effect  shall  have  occurred  since  the  date  of
this Agreement .

(j)  Company  Transaction  Expenses  .    Parent  shall  have  received  from  the  Company  the  invoices
and other documentation required pursuant to Section 6.11 .

(k)  Pay-Off  Letters  .    Parent  shall  have  received  a  pay-off  letter  (each,  a  “  Pay-Off 
Letter
 ”),  in
form and substance reasonably satisfactory to Parent, from each lender (including from
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each holder of any Convertible Note that is subject to clause (i) of the first sentence of Section 3.2(c) )  with respect to any Indebtedness of the
Company or any of its Subsidiaries outstanding as of immediately prior to the Closing, setting forth (i) the amount of such Indebtedness owed to
such lender (including any interest accrued thereon and any prepayment or similar penalties, expenses or reimbursements) (such amounts, in the
aggregate, the “ Debt
Pay-Off
Amount
”) and (ii) an agreement that, if such amount so identified is paid to such lender on the Closing Date,
such Indebtedness shall be paid in full, and all Liabilities thereunder and all Liens or guarantees affecting any assets of the Company or any of
its Subsidiaries will be terminated and released.

(l)  Payout  Schedule  .    Parent  shall  have  received  (i)  the  Payout  Schedule  in  accordance  with
Section  6.15 and (ii) a certificate signed by the Chief Executive Officer of the Company stating that such Payout Schedule is true, correct and
complete in all respects and complies with the Charter and Company Equity Plans (as in effect immediately prior to the Effective Time).

(m)  280G  Vote  .    If  required  pursuant  to  Section  6.18  ,  the  “parachute  payments”  shall  have  been
submitted to the stockholders of the Company for approval or disapproval and such payments will have been approved or disapproved by such
stockholders and, if disapproved, such payments shall have been waived by the recipients thereof and shall not have been made.

(n)  Resignation  of  Directors  and  Officers  .    Parent  shall  have  received  letters  of  resignation  and
release, effective as of the Effective Time, in form and substance reasonably satisfactory to Parent, from each of the directors and officers of the
Company and each person holding a comparable position with any of the Company’s Subsidiaries, in each case other than those officers, if any,
designated in writing by Parent prior to the Closing.

(o)  Employee  Agreements  .    Each  of  the  Employee  Agreements  executed  and  delivered  on  the
date of this Agreement (i) shall be in full force and effect as of the Closing, (ii) shall not have been modified or amended in any way (except as
expressly consented to in writing by Parent), and (iii) shall not have been breached or repudiated by, or subject to dispute by, the employee that
is party thereto (nor shall any such breach, repudiation or dispute have been threatened to the Company or any of its Subsidiaries or to Parent or
any of its Affiliates).

(p)  Estoppel  Certificates  .    With  respect  to  each  Lease  listed  on  Exhibit  L  ,  Parent  shall  have
received an estoppel certificate from the lessor thereof in form and substance acceptable to Parent.

(q)  FIRPTA  .    Parent  shall  have  received  from  the  Company,  in  a  form  reasonably  acceptable  to
Parent, a written statement in accordance with Treasury Regulations §§ 1.897-2(h) and 1.1445-2(c)(3) certifying that interests in the Company
are not U.S. real property interests, together with a copy of the notice sent to the Internal Revenue Service in conformity with the requirements
of Treasury Regulation section 1.897 - 2(h)(2).

(r)  Secretary’s  Certificate  Regarding  Organizational  Matters  .    Parent  shall  have  received  a
certificate, validly executed by the Secretary of the Company, certifying as to (i) the terms and effectiveness of the Charter and Bylaws, (ii) the
valid  adoption  of,  and  the  continuing  effectiveness  of,  resolutions  of  the  Board  of  Directors  of  the  Company  whereby  this  Agreement,  the
Merger and the other documents and transactions contemplated hereby were approved by the Board of Directors, (iii) the valid adoption of this
Agreement  and  approval  of  the  Merger  and  the  other  documents  and  transactions  contemplated  hereby  by  the  holders  of  the  outstanding
Preferred Stock

81



 
and Common Stock, and (iv) the absence of any resolutions or written consents of the Board of Directors of the Company or of the holders of
Preferred Stock or Common Stock in connection with the Merger or the other transactions contemplated hereby, other than (A) the resolutions
and consents attached to such certificate and (B) the Stockholder Consents and Agreements.

(s)  Certificates  of  Good  Standing  .    Parent  shall  have  received  (i)  a  long-form  certificate  of  good
standing from the Secretary of State of Delaware, dated within three (3) calendar days prior to Closing, evidencing that the Company is in good
standing  and  that  all  applicable  Taxes  and  fees  of  the  Company  through  and  including  the  date  of  such  certificate  have  been  paid,  (ii)  a
certificate from the Secretary of State of California and each other jurisdiction in which the Company is qualified to do business as a foreign
corporation, dated as of a recent date prior to Closing (but in no event more than three (3) Business Days prior to the Closing), evidencing that
the Company is in good standing and that all applicable Taxes and fees of the Company through and including the date of such certificate have
been paid, and (iii) a certificate, issued by a competent Governmental Authority, from the jurisdiction of formation of each Subsidiary of the
Company, and from each other jurisdiction in which any Subsidiary of the Company is qualified to do business, dated as of a recent date prior to
Closing (but in no event more than ten (10) calendar days prior to the Closing), evidencing that such Subsidiary is in good standing and that all
applicable Taxes and fees of such Subsidiary through and including the date of such certificate have been paid;

(t)  Investor  Agreements  .    The  Company  shall  have  delivered  to  Parent  evidence,  in  form  and
substance reasonably satisfactory to Parent, that each of the Investor Agreements has been validly and effectively terminated and is of no further
force or effect.

(u)  Cayman  Subsidiary  .    The  Company  shall  have  delivered  to  Parent  evidence,  in  form  and
substance  satisfactory  to  Parent,  of  (i)  the  filing  of  a  valid  and  effective  Cayman  Subsidiary  Tax  Election  with  the  IRS  in  accordance  with
Section 6.19(a) and (ii) the valid and effective transfer of all Intellectual Property of the Cayman Subsidiary (including all Intellectual Property
owned by or licensed to the Cayman Subsidiary) to the Company in accordance with Section 6.19(b) .

(v)  Termination  of  Warrants  .    The  Company  shall  have  delivered  to  Parent  evidence,  in  form  and
substance reasonably satisfactory to Parent, of the termination, effective at or before the Effective Time, of each of the MS Warrant, the SVB
Warrant, the VLL Warrants and any other Warrant outstanding at or before the Effective Time, in each case in accordance with Section 3.2(e).

(w)  Redemption  of  Series  D  Preferred  Stock  .    The  Company  shall  have  delivered  to  Parent
evidence,  in form and substance reasonably satisfactory to Parent,  of  (i)  the redemption of  all  shares of  Series  D Preferred Stock issued and
outstanding  immediately  prior  to  the  Effective  Time  in  accordance  with  Section  3.2(a)  ,  (ii)  the  surrender  to  the  Company  of,  and  the
cancellation of, all certificates representing shares of Series D Preferred Stock in accordance with Section 3.2(e) and (iii) the cancellation and
retirement of all shares of Series D Preferred Stock in accordance with Section 3.2(e).

(x)  2017  Audited  Financial  Statements  .    The  Company  shall  have  delivered  to  Parent  the  2017
Audited Financial Statements, together with (i) an unqualified opinion of Ernst & Young LLP on the 2017 Audited Financial Statements, and
(ii) a written consent, substantially in the form set forth on Exhibit R (or otherwise in form and substance reasonably satisfactory to Parent),
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from Ernst & Young LLP to the inclusion of the 2017 Audited Financial Statements and Ernst & Young LLP’s unqualified opinion thereon in
Orthofix International N.V.’s filings with and submissions to the United States Securities and Exchange Commission.

(y)  Termination  of  Certain  Contracts  and  Arrangements  .  The  Company  shall  have  delivered  to
Parent evidence, in form and substance reasonably satisfactory to Parent, of the termination, effective at or before the Effective Time, of each
Contract or other arrangement listed on Exhibit N (each such Contract or arrangement, a “ Specified
Terminated
Arrangement
”).

Additional Conditions to Obligations of the Company

.  The obligation of the Company to consummate the Merger and the other transactions contemplated by this Agreement
shall also be subject to the satisfaction or waiver at or prior to the Closing of the following conditions:

(a)  Representations  and  Warranties  .    (i)  Each  of  the  representations  and  warranties  made  by
Parent or Merger Sub in this Agreement (other than the representations and warranties in Sections 5.1 , 5.2 and 5.3(a)(i) ) that are qualified as to
materiality (including the word “ material ”) shall be true and correct in all respects, and those representations and warranties (other than the
representations and warranties in Sections 5.1 , 5.2 and 5.3(a)(i) ) not so qualified shall be true and correct in all material respects, as of the date
hereof and as of the Closing Date as if  made on and as of the Closing Date, except,  in each case, to the extent that such representations and
warranties refer specifically to an earlier date, in which case they shall be so true and correct as of such date, and (ii) each of the representations
and warranties in Sections 5.1 , 5.2 and 5.3(a)(i) shall be true and correct in all respects as of the date hereof and as of the Closing Date as if
made on and as of the Closing Date, except to the extent that any such representations and warranties refer specifically to an earlier date,  in
which case such representations and warranties shall be so true and correct as of such date.  

(b)  Agreements  and  Covenants  .    Each  of  Parent  and  Merger  Sub  shall  have  performed  and
complied  with  in  all  material  respects  each  agreement  and  covenant  required  by  this  Agreement  and,  in  the  case  of  Parent,  by  the  Escrow
Agreement to be performed or complied with by it on or prior to the Closing Date.

(c)  Officer’s  Certificate  .  The  Company  shall  have  received  a  certificate  as  to  the  fulfillment  of  the
conditions in Sections 7.3(a) and 7.3(b) signed by an authorized officer of Parent, which certificate shall have the effect of Parent and Merger
Sub making their representations and warranties under this Agreement as of the Closing Date (other than such representations that are made as
of a specified date, which shall be remade at the Closing Date as of such specified date).

(d)  Escrow  Agreement  .    Parent  and  the  Escrow  Agent  shall  have  executed  and  delivered  the
Escrow Agreement to the Equityholders’ Representative.

ARTICLE 8 
TERMINATION, AMENDMENT AND WAIVER

 
Termination

.    This  Agreement  may be terminated and the Merger  contemplated hereby may be abandoned at  any time prior  to  the
Effective Time:

(a) By mutual written consent of the Parties;
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(b)  By  either  Parent  or  the  Company  if  the  Merger  shall  not  have  been  consummated  on  or  before

July 31 , 2018; provided
, that the right to terminate this Agreement under this Section  8.1(b) shall not be available to any Party whose willful
failure to fulfill any obligation under this Agreement has been the cause of, or resulted in, the failure of the Merger to have been consummated
on or before such date;

(c)  By  either  Parent  or  the  Company,  if  a  Governmental  Authority  shall  have  issued  an  Order  or
taken any other action, in each case which has become final and non-appealable and which restrains, enjoins or otherwise prohibits the Merger;
provided
, that the right to terminate this Agreement under this Section  8.1(b) shall not be available to any Party whose willful failure to fulfill
any obligation under this Agreement has been the cause of, or resulted in, the issuance of such Order;

(d)  By  Parent,  if  (i)  any  of  the  representations  or  warranties  of  the  Company  herein  (A)  is,  on  the
date hereof,  untrue or  inaccurate such that Section  7.2(a) would not  be satisfied,  or  (B)  at  any time becomes untrue or  inaccurate  such that
Section  7.2(a) would not be satisfied (treating such time as if it were the Effective Time for purposes of this Section  8.1(d) ) or (ii) there has
been a breach on the part of the Company of any of its covenants or agreements contained in this Agreement such that Section  7.2(b) would not
be satisfied (treating such time as if it were the Effective Time for purposes of this Section  8.1(d) ), and, in each case of the foregoing clauses 
(i) and (ii) ,  such  breach  (if  curable)  has  not  been  cured within  fifteen  (15)  days  after  written notice  to  the  Company by  Parent; provided
,
however
, that no such cure period shall be required for a breach which by its nature cannot be cured through the exercise of reasonable efforts
or if the Company fails to exercise such reasonable efforts;

(e)  By  the  Company,  if  (i)  any  of  the  representations  or  warranties  of  Parent  or  Merger  Sub  here
(A) is, on the date hereof, untrue or inaccurate such that Section  7.3(a) would not be satisfied, or (B) at any time becomes untrue or inaccurate
such that Section  7.3(a) would  not  be  satisfied  (treating  such time as  if  it  were  the  Effective  Time for  purposes  of  this Section  8.1(e) ) or
(ii) there has been a breach on the part of Parent or Merger Sub of any of its covenants or agreements contained in this Agreement such that
Section  7.3(b) would not be satisfied (treating such time as if it were the Effective Time for purposes of this Section  8.1(e) ), and, in each case
of the foregoing clauses  (i) and (ii) , such breach (if curable) has not been cured within fifteen (15) days after written notice to Parent by the
Company; provided
, however
, that no such cure period shall be required for a breach which by its nature cannot be cured through the exercise
of reasonable efforts or if the Parent or Merger Sub, as applicable, fails to exercise such reasonable efforts; or

(f)  By  Parent,  prior  to  the  receipt  of  executed  Stockholder  Consents  and  Agreements  evidencing
the receipt of the Stockholder Approval, if the Stockholder Approval shall not have been obtained by the Written Consent First Deadline.

Effect of Termination; Termination Fee

.

(a)  In  the  event  of  the  termination  of  this  Agreement  pursuant  to  Section    8.1  (which  termination
will be effective immediately upon the delivery of written notice of the terminating Party to the other Parties), this Agreement (other than this
Section  8.2 , Sections  6.3(c) , 6.8 and 11.1 through 11.12 , and paragraph (c) of Exhibit M , and any related definitions, which shall survive
such termination) will forthwith become void and be of no further force and effect, and there will be no liability on the part of Parent, Merger
Sub or the Company or any of their respective
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officers or directors to the other and all rights and obligations of any Party hereto will cease, except that nothing herein will relieve any Party
from liability for any breach, prior to termination of this Agreement in accordance with its terms, of any representation, warranty, covenant or
agreement contained in this Agreement.

(b)  In  the  event  of  a  termination  of  this  Agreement  by  Parent  pursuant  to  Section    8.1(f  )  ,  the
Company  shall  pay  Parent  a  termination  fee  equal  to  Parent’s  documented  out  of  pocket  charges  and  expenses  (including  attorneys’  fees)
incurred in connection with the transactions contemplated hereby , within seven (7) Business Days after such termination, and, if the Company
enters into a definitive agreement relating to an Acquisition Proposal within twelve (12) months of such termination, then the Company shall
pay Parent an additional termination fee of One Million Fifty Thousand Dollars ($1,050,000) (such additional termination fee to be paid prior to
the time of execution of such definitive agreement).

(c)  In  the  event  of  a  termination  of  this  Agreement  by  Parent  pursuant  to  Section    8.1(d)  ,  if,
within  twelve  (12)  months  following  such  termination,  the  Company  enters  into  a  definitive  agreement  relating  to  an  Acquisition  Proposal
providing for consideration to the holders of Preferred Stock and Common Stock of greater economic value, taken as a whole, than that which
would  have  been  provided  pursuant  to  this  Agreement  and  the  transactions  contemplated  hereby  ,  then  the  Company  shall  pay  Parent  a
termination  fee  of  Two  Million  Five  Hundred  Thousand  Dollars  ($2  ,500,000) ,  such  fee  to  be  paid  prior  to  the  time  of  execution  of  such
definitive agreement.

(d)  All  payments  under  this  Section  8.2  shall  be  made  by  wire  transfer  of  immediately  available
funds to an account designated in writing by Parent .

(e)  The  Parties  acknowledge  that  (i)  the  fees  and  the  other  provisions  of  this  Section  8.2  are  an
integral part of the transactions contemplated by this Agreement, (ii) the fees payable pursuant to this Section 8.2 are not a penalty but rather
constitute liquidated damages in a reasonable amount that will compensate Parent and Merger Sub for the efforts and resources expended and
opportunities foregone while negotiating this Agreement and on the expectation of the consummation of the transactions contemplated hereby,
and (iii) without the agreements set forth in this Section 8.2 , Parent and Merger Sub would not enter into this Agreement.  Accordingly, if the
Company fails to pay any fee specified in Section 8.2(b) or Section 8.1(c) when due, and, in order to obtain such payment, Parent commences a
Claim that results in a judgment against the Company for such fee, the Company shall pay to Parent, together with such fee, (A) interest on such
fee  from  the  date  such  fee  was  due  hereunder  at  a  rate  per  annum equal  to  the  Prime  Rate  and  (B)  Parent’s  costs  and  expenses  (including
reasonable attorneys’ fees) in connection with such Claim.

Amendment

.   This Agreement may be amended to the fullest extent permitted by Law by Parent, Merger Sub and the Company by
action taken by or on behalf of their respective Board of Directors at any time prior to the Effective Time, whether before or after approval of
this Agreement by their respective stockholders, but after any such stockholder approval (including the Stockholder Approval), no amendment
shall be made which by Law requires the further approval of stockholders without obtaining such further approval.    This Agreement may be
amended to the fullest extent permitted by Law by Parent, the Surviving Corporation and the Equityholders’ Representative at any time after the
Effective Time, but no amendment shall be made which by Law requires the further approval of the Stockholders without obtaining such further
approval.  This Agreement may not be amended except by an instrument in writing signed by (i)
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prior  to  the  Effective  Time,  the  Parties,  and  (ii)  after  the  Effective  Time,  Parent,  the  Surviving  Corporation  and  the  Equityholders’
Representative.

Waiver

.  At any time prior to the Effective Time, Parent and Merger Sub, on the one hand, and the Company, on the other, may,
to the extent permitted by Law, extend the time for the performance of any of the obligations or other acts required by the other Party hereunder,
waive any inaccuracies in the representations and warranties made to such Party and contained herein or in any document delivered pursuant
hereto and waive compliance with any of the agreements or conditions for the benefit of such Party contained herein.  Any such extension or
waiver  shall  be  valid  only  if  set  forth  in  an  instrument  in  writing  signed  by  the  Party  or  Parties  to  be  bound  thereby.    The  waiver  of  any
condition based on the accuracy of any representation or warranty, or on the performance of or compliance with any covenant or obligation, or
the waiver of the fulfillment of any such condition, shall not affect the right to indemnification under Article 9 or other remedy based on such
representation, warranty, covenant or obligation.

ARTICLE 9 
INDEMNIFICATION AND ESCROW

 
Survival of Representations, Warranties, Agreements and Covenants

.    All  representations  and  warranties  in  this  Agreement,  and  all  representations,  warranties  and  certifications  in  the
certificates delivered pursuant to Sections 7.2 and 7.3 or any other certificate or document delivered pursuant to this Agreement, shall survive
the  Merger  and continue for  a  period beginning on the  Closing Date  and ending twenty-four  (24)  months  after  the  Closing Date; provided ,
however  ,  that  (a)  (i)  the  Fundamental  Representations  (other  than  the  representations  and  warranties  in  Section  4.16  ),  (ii)  the  Specified
Representations and (iii) Claims for fraud or intentional misrepresentation that are based upon any representation or warranty of the Company
contained in this Agreement (or any representation, warranty or certification contained in any certificate or document delivered pursuant to this
Agreement) shall, in each case of the foregoing clauses (i), (ii) and (iii), survive the Merger and continue for a period beginning on the Closing
Date and ending on the expiration of the applicable statute of limitations (giving effect to any waiver, mitigation or extension thereof), and (b)
the representations and warranties in Section 4.16 shall survive the Merger and continue for a period beginning on the Closing Date and ending
on the date that is sixty (60) days after the expiration of the applicable statute of limitations (giving effect to any waiver, mitigation or extension
thereof).    The  Parties  intend  that  the  statute  of  limitations  referenced  in  the  foregoing  sentence  shall  be  the  longest  statute  of  limitations
permitted by applicable Law. The covenants and agreements of the Parties contained in this Agreement to be performed after the Closing shall
survive in accordance with their terms. Notwithstanding anything herein to the contrary, if an Indemnified Person shall timely have asserted a
Claim in respect of any representation, warranty, certification, agreement or covenant on or prior to the date of the termination of the applicable
survival  period  specified  above,  such  Claim  shall  survive  until  finally  resolved  (and  until  any  amount  due  hereunder  in  respect  thereof  is
satisfied).    No  Claim  shall  be  made  for  any  breach,  untruth  or  inaccuracy  of  any  representation,  warranty  or  certification  contained  in  this
Agreement (or in any certificate or document delivered pursuant to this Agreement), or for any breach or default of any agreement or covenant
contained in this Agreement, after the date on which such representation, warranty, certification, agreement or covenant terminates as set forth
above.
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Indemnification ; Remedies

.

(a)  Indemnification  of  Parent  and  Merger  Sub  .    Subject  to  the  limitations  set  forth  in  this  Article 
9  ,  Parent  and  Merger  Sub  and  their  respective  Affiliates  (including,  from  and  after  the  Effective  Time,  the  Surviving  Corporation  and  its
Subsidiaries) and each of their respective officers, directors, agents, representatives, employees, successors and assigns (hereinafter referred to
individually as a “ Parent
Indemnified
Person
” and collectively as “ Parent
Indemnified
Persons
”) shall be indemnified, compensated and
held harmless by the Equityholders (on a joint and several basis, to the extent of the Escrow Fund and any offset against Earnout Consideration,
and  otherwise  on  a  several  and  not  joint  basis,  allocated  among the  Consenting  Equityholders  based  on  their  respective  Indemnity  Pro  Rata
Shares, in each case as further provided in Section 9.2(c)), as set forth in this Article  9 , from and against any and all actions or causes of action,
proceedings,  settlements,  judgments,  amounts  payable,  payments,  Taxes,  diminutions  in  value,  and  Liabilities,  including  interest,  penalties,
restitution, disgorgement, fines and fees (including reasonable attorneys’ and consultants’ fees and reasonable costs of investigation and Claims)
(collectively, “ Losses
”), arising out of or resulting from any of the following:

(i)  any  breach,  untruth  or  inaccuracy  of  (A)  any  representation  or  warranty  of
the Company contained in this Agreement as of the date hereof or as of the Closing Date as though such representation or warranty were made
on the Closing Date, determined, in each case, without regard to any material, materiality, or Material Adverse Effect qualification contained
therein,  or  (B)  any  representation,  warranty  or  certification  of  the  Company  (or  any  officer  thereof)  contained  in  any  certificate  delivered
pursuant to Section 7.2 or any other certificate or document delivered pursuant to this Agreement as of the date such representation, warranty or
certification is made, determined, in each case, without regard to any material, materiality, or Material Adverse Effect qualification contained
therein;

(ii)  any  breach  or  non-performance  by  the  Company  or  the  Equityholders’
Representative of any of its covenants or agreements contained in this Agreement;

(iii)  any  fraud  or  intentional  misrepresentation  by  or  on  behalf  of  the
Company, any Equityholders or any Series D Holders under or relating to this Agreement or related to the Company, any of its Subsidiaries or
the transactions contemplated hereby;

(iv)  any  Indebtedness  of  the  Company  or  any  of  its  Subsidiaries  to  the  extent
not paid prior to Closing or deducted from the Closing Merger Consideration as contemplated in the definition thereof;

(v)  any  Company  Transaction  Expenses  (including,  regardless  of  any
disclosure on the Company Disclosure Schedule, any broker’s, financial advisor’s, finder’s or other fee or commission in connection with the
transactions contemplated by this Agreement) to the extent not paid prior to the Closing or deducted from the Closing Merger Consideration as
contemplated in the definition thereof ;

(vi)  any  Claim  relating  to  the  exercise  or  purported  exercise  of  Appraisal
Rights or Dissenters’ Rights under the Appraisal Rights Statutes (including all legal fees and expenses and other court cost and expenses), as
well as any obligation to pay additional consideration in respect of any Dissenting Shares, with such Losses to include the amount equal to the
excess, if any, of (A) any amounts Parent, Merger Sub, the Company or the Surviving Corporation are required
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by a court of competent jurisdiction to pay, or pay in settlement, in respect of any Dissenting Shares (to the extent a Governmental Authority
determines that any Appraisal Rights Statute is applicable to the Merger) over (B) the amount of the portion of the Merger Consideration into
which such Dissenting Shares would have been converted in the Merger had such shares not been Dissenting Shares;

(vii)  any  Claim  (A)  that  any  Stock  Option,  Warrant,  Convertible  Note  or  share
of Preferred Stock or Common Stock entitles the holder thereof to anything other than the cash payments specified in Sections 3.1 or 3.2 , (B)
that  any Stock Option was not  validly cancelled,  or  any Warrant  was not  validly terminated,  as  of  the Effective Time,  (C)  that  any share  of
Series D Preferred Stock was not validly redeemed prior to, or cancelled at or prior to, the Effective Time, (D) that any Convertible Note was
not validly converted into capital stock of the Company prior to the Closing, or that any Convertible Note was not validly redeemed or repaid in
connection  with  Closing  (other  than  as  a  result  of  Parent’s  failure  to  comply  with  Section  3.11(a)  ),  (E)  made  by  or  on  behalf  of  any
Equityholder, alleged Equityholder or any other Person (including any Series D Holder) who asserts that they were entitled to any of the Merger
Consideration  (or  any  additional  or  incremental  amount  of  Merger  Consideration)  by  virtue  of  any  Contract  (including  any  Warrant  or
Convertible  Note),  ownership  of  capital  stock  of  the  Company  (including  any  shares  of  Series  D  Preferred  Stock)  or  otherwise,  or  (F)
challenging,  disputing  or  objecting  to  the  amount  of  the  portion  of  the  Merger  Consideration  received  or  to  be  received  by  any  such
Equityholder or alleged Equityholder;

(viii)  any  Claim  (A)  challenging,  disputing  or  objecting  to  the  Merger  or  the
Merger Consideration, (B) alleging violations of fiduciary duty by any director, officer or agent of the Company in connection with the Merger
or the other transactions contemplated by this Agreement or (C) by any Equityholder relating to (I) any alleged action or failure to act on its
behalf by the Equityholders’ Representative or (II) the authority of the Equityholders’ Representative;

(ix)  any  (A)  errors,  inaccuracies  or  omissions  in  the  Payout  Schedule  or  any
Updated Payout Schedule, or (B) failure of the Payout Schedule or any Updated Payout Schedule to comply with or conform to the Charter or
the Company Equity Plans as in effect immediately prior to the Effective Time;

(x)  the  obligations  of  the  Surviving  Corporation  pursuant  to  Section  6.17
(including  any  indemnification  of,  or  payments  or  advancements  to,  any  Covered  Person  in  compliance  therewith,  but  excluding  any
indemnification of,  or payments or advancements to,  any Covered Person to the extent arising out of any conduct,  acts or omissions of such
Covered Person after the Closing Date in his or her capacity as a director, manager, managing director or officer of the Surviving Corporation or
any Subsidiary of the Surviving Corporation);

(xi)  regardless  of  any  disclosure  on  the  Company  Disclosure  Schedule,  any
transaction between the Company or any of its Subsidiaries, on the one hand, and any Equityholder (or Series D Holder) or any Affiliate of an
Equityholder (or Series D Holder), on the other hand;

(xii)  regardless  of  any  disclosure  on  the  Company  Disclosure  Schedule,  the
following Taxes and, except as otherwise provided in Section  10.3 , any Losses incurred in contesting or otherwise in connection with any such
Taxes:  (A) Taxes imposed on the Company or any of its Subsidiaries with respect to Tax periods ending on or before the date of the Effective
Time; (B) with respect to Straddle Periods, Taxes imposed on the Company or any of its Subsidiaries which are
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allocable,  pursuant to Section  10.1 ,  to  the  portion of  such period ending on the  date  of  the  Effective  Time;  (C)  Taxes  imposed on or  with
respect to the transactions contemplated by this Agreement; (D) Taxes imposed on any Person other than the Company or any of its Subsidiaries
for which the Company or any of its Subsidiaries is liable by operation of Law or agreement with respect to any Tax period or any portion of a
Tax period occurring on or before the date of the Effective Time; and (E) Taxes imposed on Parent, the Company or any of its Subsidiaries or,
after the Effective Time, the Surviving Corporation or any of its Subsidiaries, as a result of any breach of warranty or misrepresentation under
Section  4.16 ; provided
, however
, that a Tax shall not be taken into account for purposes of this clause (xii) if, and to the extent that, Liability
for such Tax (1) has been taken into account as a reduction in Working Capital for purposes of Section 3.8 ; or (2) is attributable to any action of
Parent or any of its Affiliates after the Closing on the Closing Date outside of the ordinary course of business or relates to any Tax attributable
to any Tax period or portion thereof beginning after the Closing Date;

(xiii)  regardless  of  any  disclosure  on  the  Company  Disclosure  Schedule,  the
treatment as an “excess parachute payment” (within the meaning of Code Section 280G(b) ) of any payment made by the Company on or prior
to  the  Closing  Date  or  otherwise  required  to  be  paid  by  the  Company,  the  Surviving  Corporation  or  any  of  their  respective  Affiliates  or
Subsidiaries before, on or after the Closing Date pursuant to written or oral Contracts or agreements entered into on or prior to the Closing Date;

(xiv)  regardless  of  any  disclosure  on  the  Company  Disclosure  Schedule,  any
Liability of the Company under, resulting from or arising out of Section 409A of the Code, including any Liability of the Company or any of its
Subsidiaries for any Claims from any Person for indemnification or reimbursement of any taxes, penalties or other liability such Person incurs
under, as a result of or arising out of Section 409A of the Code;

(xv)  regardless  of  any  disclosure  on  the  Company  Disclosure  Schedule,  (A)  the
existence prior to the Effective Time of the Cayman Subsidiary, (B) any action, omission, election, decision or conduct prior to the Effective
Time  by  or  with  respect  to  (including  by  the  Company  or  any  of  its  Subsidiaries  with  respect  to)  the  Cayman  Subsidiary,  including  the
preparation or filing of (or any failure to prepare or file) Tax Returns, or the payment of (or any failure to pay) Taxes, by or with respect to the
Cayman  Subsidiary,  (C)  any  fact,  event,  development,  circumstance  or  condition  in  respect  of  the  Cayman  Subsidiary  existing  prior  to  the
Effective Time, (D) any Contract or arrangement entered into by or with (including by the Company or any of its Subsidiaries with) the Cayman
Subsidiary prior to the Effective Time (except to the extent such Losses arise from or result from a breach of such Contract or arrangement by
the Surviving Corporation or any of its Subsidiaries after the Effective Time), or (E) the performance of, or any actions taken in furtherance of
or in compliance with, Section 6.19 ;

(xvi)  regardless  of  any  disclosure  on  the  Company  Disclosure  Schedule,  any
failure, prior to the Closing, by the Company, any Subsidiary of the Company or any of their respective officers, directors, managers, managing
directors or employees, or by any other Person acting on behalf of the Company or any Subsidiary of the Company, to comply with applicable
Health Care Laws or Improper Payment Laws; and

(xvii) items listed on Exhibit Q .
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(b)  Effect  on  Liability  After  Termination  .    Nothing  in  this  Article  9  or  elsewhere  in  this

Agreement shall limit the liability of any Party for any breach of any representation, warranty, covenant or agreement in this Agreement if this
Agreement is terminated.

(c)  Certain  Limitations  on  Recovery  by  Parent  Indemnified  Persons  .  Subject  to  the  terms  of  this
Section 9.2(c)  ,  the  indemnification  obligations  of  the  Equityholders  pursuant  to  this Article  9 shall  be  (x)  joint  and several,  but  only  to  the
extent such obligations are to be satisfied by recovery from the Escrow Fund or by offset against Earnout Consideration, as provided below, and
(y) in all other cases, borne by the Consenting Equityholders (subject to the limitations set forth in this Section 9.2(c) , including Section 9.2(c)
(iii)(B) ), on a several and not joint basis, based on their respective Indemnity Pro Rata Shares, as provided below.  Subject to the terms of this
Article 9 :

(i)  amounts  payable  to  Parent  Indemnified  Persons  pursuant  to  Section  9.2(a)
shall  be recoverable (A) first,  (I)  from the Escrow Fund or (II)  by offset  against  Earnout Consideration then owing or payable,  if  any (or,  at
Parent’s  option,  by  offset  against  Earnout  Consideration  potentially  owing  in  the  future  following  achievement  of  the  FDA  Milestone
Consideration, the First Revenue Milestone or the Second Revenue Milestone), in accordance with Section 3.10(f) , and (B) following depletion
or distribution in full of the Escrow Fund and offset in full of the Earnout Consideration then owing or payable (if any), except as otherwise
provided  in Section  9.2(c)(iii)(B)  ,  directly  from  the  Consenting  Equityholders,  on  a  several  (and  not  joint)  basis,  in  accordance  with  their
respective Indemnity Pro Rata Shares;

(ii)  for  the  avoidance  of  doubt  (and  without  limiting  Section  9.2(c)(i)(A)  or  the
right of any Parent Indemnified Person to recover from the Escrow Fund or by offset against Earnout Consideration), no amounts payable to
Parent  Indemnified  Persons  pursuant  to  Section  9.2(a)  shall  be  recoverable  directly  from  any  Equityholder  other  than  the  Consenting
Equityholders;

(iii)  (A)  the  maximum  amount  that  the  Parent  Indemnified  Persons  may
recover  pursuant  to  Section  9.2(a)(i)  (except  with  respect  to  any  breach,  untruth  or  inaccuracy  of  any  Fundamental  Representations  or  any
Specified  Representations)  shall  be  limited  to  and  shall  in  no  event  exceed  an  amount  equal  to  the  Ordinary  R&W Cap,  and  (B)  amounts
payable  to  Parent  Indemnified  Persons  pursuant  to  Section  9.2(a)(i)  (except  with  respect  to  any  breach,  untruth  or  inaccuracy  of  any
Fundamental Representation), Section 9.2(a)(xvi) and Section 9.2(a)(xvii) shall be recoverable solely (I) from the Escrow Fund or (II) by offset
against Earnout Consideration then owing or payable, if any (or, at Parent’s option, by offset against Earnout Consideration potentially owing in
the  future  following  achievement  of  the  FDA Milestone  Consideration,  the  First  Revenue  Milestone  or  the  Second  Revenue  Milestone),  in
accordance with Section 3.10(f) ; and

(iv)  the  maximum  amount  that  the  Parent  Indemnified  Persons  may  recover
directly  from  any  Consenting  Equityholder  pursuant  to  Section  9.2(a)(i)  (solely  with  respect  to  any  breach,  untruth  or  inaccuracy  of  any
Fundamental Representations) or Sections 9.2(a)(ii) through 9.2(a)(xv) shall be limited to and shall in no event exceed an amount equal to one
hundred percent (100%) of the Merger Consideration received by such Consenting Equityholder pursuant to this Agreement (whether received
in respect of Preferred Stock, Common Stock or Stock Options); provided , however , nothing in this Section 9.2(c)(iv) shall in any way limit
Section 9.2(c)(i)(A) or the right of any Parent Indemnified Person to recover from the Escrow Fund or by offset against Earnout Consideration.
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(d)  No  Right  of  Contribution  .    No  Equityholder,  and  no  Affiliate  of  any  Equityholder,  shall  have

any right of contribution, indemnification or advancement from the Surviving Corporation, Parent or any of their respective Subsidiaries with
respect to any Loss claimed by any Parent Indemnified Person.

(e)  Characterization  of  Claims  .    Notwithstanding  anything  in  this  Article  9  to  the  contrary,  if  any
Claim by a Parent Indemnified Person under this Article 9 may be properly characterized in multiple ways in accordance with this Article 9
such that such Claim may or may not be subject to different caps, time limitations and other limitations depending on such characterization, then
such Parent Indemnified Person shall have the right to characterize such indemnifiable matter in a manner that maximizes the recovery and time
to assert claims permitted in accordance with this Article 9 .

Calculation of Losses; Mitigation

.  

(a)  For  the  purposes  of  calculating  the  amount  of  Losses  pursuant  to  Section    9.2(a)(i)  ,  the
representations and warranties in this Agreement (and the representations, warranties and certifications in any certificate or document delivered
pursuant  to  this  Agreement)  shall  be  read  without  any  materiality  (including  the  word  “  material  ”),  Material  Adverse  Effect  or  similar
qualifiers.

(b)  The  Parent  Indemnified  Persons  shall  not  be  entitled  to  indemnification  pursuant  to  Section 
9.2(a)(i) (other  than with respect  to  any breach,  untruth or  inaccuracy of  any Fundamental  Representation or  Specified Representation,  as  to
which the limitation in this Section  9.3(b) shall not apply) (i) for any Losses until the aggregate amount of all Losses incurred by the Parent
Indemnified Persons with respect thereto exceeds Four Hundred Fifty Thousand Dollars ($ 450,000) (the “ Threshold
Amount
”), in which case
the Parent Indemnified Persons shall be entitled to indemnification for all Losses incurred by such Parent Indemnified Persons in excess of the
Threshold Amount, or (ii) for any Losses with respect to any individual claim thereunder, until the aggregate amount of all Losses with respect
to  such  Claim  (or,  if  such  Claim  is  among  a  series  of  Claims  that  arise  from the  same  or  substantially  similar  facts  or  circumstances,  with
respect to such series of Claims) exceeds Twenty-Five Thousand Dollars ($25,000) (the “ Individual
Claim
Threshold
”), in which case the
Parent Indemnified Persons shall be entitled to indemnification for all Losses incurred by such Parent Indemnified Persons with respect to such
Claim regardless of the Individual Claim Threshold.

(c)  Notwithstanding  anything  herein  to  the  contrary,  for  purposes  of  calculating  or  determining
the  amount  of  Losses  indemnifiable  under Section 9.2(a)  ,  (i)  no  Parent  Indemnified  Person  shall  be  entitled  to  double  recovery  under  this
Agreement  for  any  such  indemnifiable  Losses,  even  though  such  Losses  may  have  resulted  from  the  breach  of  more  than  one  of  the
representations, warranties, covenants or agreements in this Agreement, or been indemnifiable under more than one subsection of Section 9.2(a)
, and (ii) if and solely to the extent that such indemnifiable Losses were taken into account in the calculation of the Final Working Capital, Final
Debt Pay-Off Amount or Final Company Transaction Expenses, the same amount of such Losses may not be recovered under Section 9.2(a) .

(d)  Notwithstanding  anything  to  the  contrary  herein,  no  Parent  Indemnified  Person  shall  be
entitled to make any claim for Losses pursuant to this Agreement with respect to Taxes allocable to any Tax period (or portion of a Tax period)
occurring subsequent to the date of the
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Effective Time to the extent related to or arising from (i) the amount, value or condition of any Tax asset or attribute (e.g. net operating loss
carryforward or Tax credit carryforward) of the Company or any of the Subsidiaries, or (ii) the ability of Parent, the Surviving Corporation or
any of their Affiliates to utilize such Tax asset or attribute in any Tax period or portion thereof beginning on or after the Closing Date.

(e)  Notwithstanding  anything  to  the  contrary  contained  herein,  the  amount  of  any  Losses  for
which  indemnification  is  provided  under  this Article  9 shall  be  reduced  by  the  amount  of  any  insurance  proceeds  actually  recovered  by  the
applicable Parent Indemnified Person with respect to such Losses (net of actual out-of-pocket and reasonable costs of enforcement, deductibles,
premium increases and retro-premium adjustments related to such Losses), and Parent and the applicable Parent Indemnified Person shall use
their respective commercially reasonable efforts to realize such proceeds; provided
, that the foregoing shall not require any Parent Indemnified
Person to file suit or initiate litigation, mediation or other proceedings against any Person.

Escrow Fund

.

(a)  Promptly  after  the  Effective  Time,  Parent  shall  deposit  the  Escrow  Amount  with  JPMorgan
Chase Bank, N.A. (or another institution mutually acceptable to Parent and the Company), as escrow agent in connection with this Agreement
(the “ Escrow
Agent
”), such deposit (together with interest and other income thereon) to constitute the Escrow Fund and to be governed by the
terms set forth herein and in the Escrow Agreement.

(b)  Within  three  (3)  Business  Days  following  the  date  that  is  twenty-four  (24)  months  after  the
Closing Date, Parent and the Equityholders’ Representative shall, by delivery of a joint release certificate to the Escrow Agent in accordance
with  the  Escrow  Agreement,  instruct  the  Escrow  Agent  to  deliver  to  the  Payments  Administrator  (for  distribution,  in  accordance  with  the
Applicable Updated Payout Schedule,  to (i)  the Stockholders who have duly surrendered their  Certificates and delivered duly completed and
validly executed Transmittal Letters and (ii) the Optionholders, after giving effect to any required withholding Taxes) any remaining amounts in
the  Escrow  Fund,  less  amounts  that  would  be  necessary  to  satisfy  fully  any  then  pending  and  unsatisfied  or  unresolved  Claims  for
indemnification  timely  asserted  by  any  Parent  Indemnified  Person  in  accordance  with  this Article  9  and  the  Escrow  Agreement  as  if  such
Claims were resolved in favor of Parent or such other Parent Indemnified Person.  Amounts not distributed under the foregoing in respect of
pending and unsatisfied or unresolved Claims shall remain in the Escrow Fund until  the related Claims have been resolved or until  any such
portion of such amounts is determined pursuant to Section  9.6 to be no longer necessary to satisfy such Claims.  As soon as all such Claims
have been resolved or any such portion of such amounts is determined pursuant to Section  9.6 to be no longer necessary to satisfy such Claims,
the Escrow Agent shall deliver to the Payments Administrator (for distribution, in accordance with the Applicable Updated Payout Schedule, to
(A) the Stockholders who have duly surrendered their Certificates and delivered duly completed and validly executed Transmittal Letters and
(B) the Optionholders, after giving effect to any required withholding Taxes) the remaining portion of such undistributed amount, if any, not
required to satisfy such Claims.    All  payments  made to Equityholders under this Article 9 shall  be made in accordance with their  respective
Transmittal Letters and other Exchange Documents, or other appropriate documentation.
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Equityholders’ Representative

.

(a)  Appointment  .    By  virtue  of  any  of  (i)  voting  in  favor  of  the  adoption  of  this  Agreement,  (ii)
the approval of the principal terms of the Merger,  (iii)  the consummation of the Merger or (iv) participating in the Merger and receiving the
benefits thereof (including the right, or, as the case may be, contingent right, to receive consideration payable, or that may become payable, in
connection with the Merger), from and after the Effective Time, each Equityholder shall be deemed to have approved the designation of, and
hereby  designates,  Shareholder  Representative  Services  LLC  as  the  representative,  agent  and  attorney-in-fact  for  each  Equityholder  (the  “
Equityholders’
Representative
”) for all purposes in connection with this Agreement and the agreements ancillary hereto (including the Escrow
Agreement), including full power and authority to take the actions and make the determinations contemplated or permitted to be taken by the
Equityholders’  Representative  pursuant  to  this  Agreement  and  the  agreements  ancillary  hereto  (including  the  Escrow  Agreement)  and  to
represent  all  of  the  Equityholders  and their  successors  with  respect  to  all  matters  arising under  this  Agreement  and the  agreements  ancillary
hereto (including the Escrow Agreement), with full powers of substitution, and all actions taken by the Equityholders’ Representative hereunder
and thereunder shall be binding upon all such Equityholders and their successors as if expressly confirmed and ratified in writing by each of
them and no Equityholder shall have the right to object, dissent, protest or otherwise contest the same.  The rights, duties, obligations and other
provisions set forth on Exhibit M (A) are an integral part of this Agreement, (B) shall apply with respect to the Equityholders’ Representative
for all purposes under this Agreement and (C) notwithstanding anything in this Agreement to the contrary, shall apply to and be binding upon,
and  enforceable  against,  all  Equityholders  and,  to  the  extent  applicable  thereto  in  accordance  with  their  terms,  each  other  Party  to  this
Agreement.

(b)  Parent’s  Reliance  .    Parent,  the  Surviving  Corporation,  the  Escrow  Agent,  the  Payments
Administrator and their respective Affiliates shall be entitled to rely on any action, instruction, waiver, consent or decision of the Equityholders’
Representative.  Parent and its Affiliates shall not be obliged to inquire into the authority of the Equityholders’ Representative, and Parent and
its Affiliates shall be fully protected relying upon the Equityholders’ Representative’s authority to act on behalf of the Equityholders.

(c)  Binding  Appointment  .    The  provisions  of  this  Agreement,  including  Exhibit  M  (including  the
obligation of  the Equityholders  to indemnify the Equityholders’  Representative set  forth therein)  and Article  9 ,  shall  be binding upon each
Equityholder and the executors,  heirs,  legal  representatives and successors of  each Equityholder,  and any references in this  Agreement to an
Equityholder  or  the  Equityholders  shall  mean  and  include  the  successors  to  the  Equityholders’  rights  hereunder,  whether  pursuant  to
testamentary disposition, the Laws of descent and distribution or otherwise

(d)  Expense  Fund  .  The  Expense  Amount  shall  be  used  by  the  Equityholders’  Representative  for
the purposes of paying directly, or reimbursing the Equityholders’ Representative for, any third party expenses pursuant to this Agreement and
the  agreements  ancillary  hereto  (including  the  Escrow  Agreement).  The  Equityholders’  Representative  shall  be  entitled  to  any  interest,
dividends, earnings or other income received in respect of the Expense Amount (or any remaining portion thereof), and such interest, dividends,
earnings or other income shall  be treated as income earned by the Equityholders’ Representative for Tax purposes. No Equityholder shall  be
entitled to, or have any right to receive, any interest, dividends, earnings or other income received in respect of the Expense Amount (and, to the
fullest extent permitted by applicable Law, each
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Equityholder shall be deemed to have irrevocably transferred and assigned to the Equityholders’ Representative any ownership right that such
Equityholder otherwise may now have or may in the future have in any such interest, dividends, earnings or other income). The Equityholders’
Representative shall not be liable for any loss of principal of the Expense Amount other than as a result of its gross negligence, fraud or willful
misconduct. The Equityholders’ Representative shall hold the Expense Amount (or any remaining portion thereof) separate from its corporate
funds, shall not use the Expense Amount (or any remaining portion thereof) for its operating expenses or any other corporate purposes and shall
not voluntarily make the Expense Amount (or any remaining portion thereof) available to its creditors in the event of bankruptcy. As soon as
practicable following the completion of the Equityholders’ Representative’s responsibilities, the Equityholders’ Representative shall deliver any
remaining  balance  of  the  Expense  Fund  to  the  Payments  Administrator  (for  distribution,  in  accordance  with  the  Applicable  Updated  Payout
Schedule, to (i) the Stockholders who have duly surrendered their Certificates and delivered duly completed and validly executed Transmittal
Letters  and  (ii)  the  Optionholders,  after  giving  effect  to  any  required  withholding  Taxes).  The  Parties  agree  that  amounts  distributed  to
Stockholders  from the Expense Fund will  be treated for  tax purposes as  deferred payments  of  purchase price,  except  to the extent  treated as
payments of interest pursuant to Section 483 or Section 1274 of the Code.

Indemnification Claims

.

(a)  In  the  event  a  Claim  is  made  by  a  Parent  Indemnified  Person  entitled  to  indemnification  under
this Agreement (an “ Indemnified
Person
”), such Indemnified Person (or a representative thereof) must give written notice (the “ Claim
Notice
”)  of  such  Claim  to  the  Indemnifying  Person.  The  Claim  Notice  shall  (i)  state  that  an  indemnification  Claim  (or  indemnification  Claims)
pursuant  to  Section  9.2(a)  or  any  other  provision  of  this  Agreement  is  being  made,  (ii)  describe  the  basis  for  such  Claim  with  reasonable
specificity  and  (iii)  set  forth  in  reasonable  detail  the  Losses  (or  reasonably  anticipated  Losses)  in  respect  of  such  Claim  (provided  that  the
Indemnified Person shall not be bound by any estimate of Losses contained in such Claim Notice); provided that the Claim Notice need only
specify such information to the knowledge of such Indemnified Person (or such representative thereof) as of the date thereof, shall not limit any
of  the  rights  or  remedies  of  any  Indemnified  Person,  and  may  be  updated  and  amended  from  time  to  time  by  the  Indemnified  Person  by
delivering an updated or amended Claim Notice to the Indemnifying Person; provided further , no Indemnified Person’s rights or remedies shall
be  prejudiced  as  a  result  of  limitations  on  disclosure  in  such  Claim  Notice,  where  such  limitations  are  made  in  good  faith  to  preserve  the
attorney-client privilege, the work product doctrine, or any other privileges.  The Claim Notice shall be provided to the Indemnifying Person as
soon  as  reasonably  practicable  after  the  Indemnified  Person  becomes  aware  that  it  has  incurred  or  suffered  a  Loss.    Notwithstanding  the
foregoing but subject to Section 9.1 ,  any failure to provide the Indemnifying Person with a Claim Notice,  or any failure to provide a Claim
Notice in a timely manner as aforesaid (or to include in such Claim Notice the information required above), shall not relieve any Indemnifying
Person from any liability that it may have to the Indemnified Person under this Section  9.6 except to the extent, if at all, that the ability of such
Indemnifying Person to defend such Claim is materially prejudiced by the Indemnified Person’s failure to give such Claim Notice.  If the Claim
Notice relates to a Third Party Claim, the procedures set forth in Section 9.7 will be applicable.

(b)  If  the  Claim  Notice  does  not  relate  to  a  Third  Party  Claim,  within  thirty  (30)  Business  Days
after  receipt  of  such  notice,  the  Indemnifying  Person  shall  provide  a  written  notice  to  Parent,  indicating  whether  the  Indemnifying  Person
objects to the indemnification Claim and describing the basis for any objection with reasonable specificity.  If no such objection notice is
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received  by  Parent  within  such  thirty  (30)  Business  Day  period  ,  the  Indemnifying  Person  shall  be  deemed  to  be  entirely  liable  for
indemnification of the indemnification Claim pursuant to this Agreement (subject to the limitations set forth in Sections 9.2(d) and 9.2(e) ).  If
such notice of objection is provided within such period, the Indemnifying Person and the Indemnified Person or its representative(s) shall then
attempt in good faith for twenty-five (25) Business Days to agree upon a resolution of such indemnification Claim. If no such resolution can be
reached  after  good  faith  negotiation  during  such  twenty-five  (25)  Business  Day  period  ,  unless  otherwise  agreed  to  in  writing  by  the
Indemnifying  Person  and  the  Indemnified  Person,  the  Indemnified  Person  may  institute  proceedings  in  a  court  of  competent  jurisdiction  (in
accordance with Section 11.8 ) to resolve any such dispute, and the Indemnified Person and the Indemnifying Person shall seek to resolve such
dispute in as expeditious a manner as practicable.    In the case of any such proceeding, the Indemnified Person and the Indemnifying Person
shall each be responsible for the payment of its own fees and expenses.

Third Party Claims

.  The following additional provisions shall apply with respect to any Claims or demands by third parties as to which any
Indemnified Person seeks indemnification hereunder (a “ Third
Party
Claim
”) .   

(a)  Unless  such  Indemnified  Person  affirmatively  elects  not  to  control  the  defense  of  such  Third
Party Claim by delivering a written notice (such notice, a “ Non-Defense
Election
”) to the Indemnifying Person within thirty (30) Business
Days after giving the Indemnifying Person the applicable Claim Notice in respect  of  such Third Party Claim, such Indemnified Person shall
defend, contest, negotiate or settle each such Third Party Claim through counsel of its own selection (who shall be reasonably acceptable to the
Indemnifying Person), at the expense and for the account of the Indemnifying Person (and the Indemnifying Person shall cooperate with and
provide reasonable assistance to any such Indemnified Person in the defense of such Claim or demand); provided
, however
, that

(i)  the  Indemnifying  Person  shall  be  entitled  to  receive  copies  of  such
pleadings,  notices  and  communications  with  respect  to  any  Third  Party  Claim  as  the  Indemnifying  Person  may  reasonably  request  and
participate in such defense, at its own expense, with counsel of its choosing, and such Indemnified Person and its counsel shall cooperate with
the Indemnifying Person in doing so, and

(ii)  such  Indemnified  Person  will  not  settle,  compromise,  or  offer  to  settle  or
compromise  any  such  Third  Party  Claim  unless  (A)  the  Indemnifying  Person  provides  prior  written  consent,  which  consent  will  not  be
unreasonably  withheld,  conditioned  or  delayed,  or  (B)  no  indemnification  under  this  Article    9  is  sought  by  any  Indemnified  Person  in
connection with the Third Party Claim covered by the settlement.

(b)  If,  within  thirty  (30)  Business  Days  after  the  Indemnified  Person  (or  its  representative)  gives
the Indemnifying Person the applicable Claim Notice in respect of such Third Party Claim, both (i) the Indemnifying Person delivers a written
notice to the Indemnified Person stating that, subject to delivery of a Non-Defense Election by the Indemnified Person, the Indemnifying Person
elects to control the defense of such Third Party Claim, and (ii) the Indemnified Person delivers a Non-Defense Election to the Indemnifying
Person, then, subject to Section 9.7(d) , the Indemnifying Person shall be entitled to defend, contest, negotiate or settle such Third Party Claim,
at the expense and for the account of the Indemnifying Person, through counsel of its own selection (who shall be reasonably acceptable to the
Indemnified Person).
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(c)  Notwithstanding  anything  to  the  contrary  in  this  Section  9.7  ,  in  the  event  and  for  so  long  as  a

Third Party Claim (i) relates solely to the payment of monetary damages in an aggregate amount that does not exceed the amount then available
under  the  Escrow Fund (excluding  amounts  in  the  Escrow Fund that  are  otherwise  the  subject  of  pending  indemnification  claims  under  this
Article 9 ) , which amount must remain in escrow pending final resolution of such Third Party Claim, (ii) does not relate to criminal conduct or
the payment of Taxes, (iii) was not instituted by a Governmental Authority, and (iv) does not seek equitable, injunctive or other non-monetary
relief, subject to Section 9.7(d) , the Indemnifying Person shall be entitled to defend, contest, negotiate or settle such Third Party Claim, at the
expense  and  for  the  account  of  the  Indemnifying  Person,  through  counsel  of  its  own  selection  (who  shall  be  reasonably  acceptable  to  the
Indemnified Person), if the Indemnifying Person provides written notice of its election to assume such defense pursuant to this Section 9.7(c)
within thirty (30) Business Days after the Indemnified Person first delivers the applicable Claim Notice in respect of such Third Party Claim to
the Indemnifying Person and the Indemnifying Person acknowledges in  such written notice  that  any Losses  that  may be asserted against  the
Indemnified Person in such Third Party Claim constitute Losses for which the Indemnified Person is entitled to indemnification pursuant to this
Article 9 .  

(d)  In  the  event  that  the  Indemnifying  Person  has  assumed  the  defense  of  any  Third  Party  Claim
pursuant to either Section 9.7(b) or (c) , in each case all of the following shall apply:

(i)  The  Indemnified  Person  shall  cooperate  with  and  provide  reasonable
assistance to the Indemnifying Person in the defense of such Third Party Claim;

(ii)  the  Indemnified  Person  shall  be  entitled  to  receive  copies  of  all  pleadings,
notices and communications with respect to such Third Party Claim as the Indemnified Person may reasonably request and participate in such
defense, at its own expense, with counsel of its choosing, and such Indemnifying Person and its counsel shall cooperate with the Indemnified
Person in doing so;

(iii)  the  Indemnified  Person  shall  be  entitled  to  immediately  assume  control  of
the  defense,  contest,  negotiation  and  settlement  of  such  Third  Party  Claim  in  the  event  any  of  the  conditions  in  clauses  (i)  through  (iv)  of
Section 9.7(c) are not satisfied with respect to such Third Party Claim, or if the Indemnifying Person fails to diligently defend such Third Party
Claim,  in  which  case  such  costs  and  expenses  associated  with  such  defense  by  the  Indemnified  Person  may  be  sought  in  a  claim  for
indemnification hereunder; and

(iv)  the  Indemnifying  Person  shall  not  be  entitled  to  settle,  compromise,  or
offer to settle or compromise such Third Party Claim without the prior written consent of the Indemnified Person, which consent will not be
unreasonably  withheld,  conditioned  or  delayed  so  long  as  (A)  the  conditions  in  clauses  (i)  through  (iv)  of  Section  9.7(c)  are  satisfied  with
respect to such Third Party Claim, (B) such settlement or compromise includes only the payment of monetary damages (which are fully paid at
the  time  of  such  settlement  or  compromise  by  the  Indemnifying  Person),  and  (C)  such  settlement  or  compromise  releases  the  Indemnified
Person  completely  in  connection  with  such  Third  Party  Claim,  with  no  statement  as  to  or  an  admission  of  fault  by  or  on  behalf  of  the
Indemnified Person or any of its Affiliates and no monetary or nonmonetary relief granted by or imposed upon the Indemnified Person or any of
its Affiliates.  The Indemnifying Person shall notify the Indemnified Person in writing prior to effecting any settlement or compromise
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pursuant to this Section 9.7(d)(iv) and shall  make available  a  copy of  the settlement  agreement  for  the Indemnified Person’s  review prior  to
execution thereof.  

Payment

.  Upon a determination of liability under this Article 9 , (a) with respect to any amounts payable to a Parent Indemnified
Person that are to be recovered from the Escrow Fund pursuant to Section 9.2(c) , Parent and the Equityholders’ Representative shall promptly
deliver joint written instructions to the Escrow Agent directing the Escrow Agent to release such funds to Parent from the Escrow Fund, and (b)
with  respect  to  any  amounts  payable  to  an  Indemnified  Person  that  are  to  be  recovered  directly  from  the  Indemnifying  Person  pursuant  to
Section 9.2(c)(i)(B) , the Indemnifying Person shall pay or cause to be paid to the Indemnified Person the amount so determined within ten (10)
Business Days after the date of such determination.  If there should be a dispute as to the amount or manner of determination of any indemnity
obligation owed under this Agreement, any portion of such amount that is not subject to dispute shall nevertheless be paid as set forth above.

Remedy

.    Notwithstanding  anything  to  the  contrary  herein,  the  existence  of  this Article    9  and  of  the  rights,  limitations  and
restrictions set forth herein do not limit any legal or other remedy with respect to Claims based on fraud, intentional misrepresentation or willful
misconduct.

ARTICLE 10 
TAX

 
Tax Allocation.

  In the case of Taxes that are payable with respect to a taxable period that begins before the date of the Effective Time and ends after the date
of the Effective Time, the portion of any such Tax that is allocable to the portion of the period ending on the date of the Effective Time shall be:

(a)  in  the  case  of  Taxes  that  are  either  (i)  based  upon  or  related  to  income,  receipts,  payroll  or
other  compensation  for  services  or  (ii)  imposed  in  connection  with  any  sale  or  other  transfer  or  assignment  of  property  (real  or  personal,
tangible or intangible), deemed equal to the amount which would be payable if the taxable year ended at the end of the date of the Effective
Time (except that, solely for purposes of determining the marginal tax rate applicable to income or receipts during such period in a jurisdiction
in which such tax rate depends upon the level of income or receipts, annualized income or receipts may be taken into account if appropriate for
an equitable sharing of such Taxes); and

(b)  in  the  case  of  Taxes  not  described  in  Section  10.1(a)  that  are  imposed  on  a  periodic  basis  and
measured by the level of any item, deemed to be the amount of such Taxes for the entire period (or, in the case of such Taxes determined on an
arrears basis, the amount of such Taxes for the immediately preceding period) multiplied by a fraction the numerator of which is the number of
calendar days in the period ending on the date of the Effective Time and the denominator of which is the number of calendar days in the entire
period.

Section 10.2 Returns and Payments.  

(a)  The  Company  shall,  and  shall  cause  its  Subsidiaries  to,  prepare  and  file  in  a  timely  manner  all
Tax Returns relating to the Company or any of its Subsidiaries that are due on or before the date of the Effective Time.  The Company shall, and
shall cause its Subsidiaries to, pay in

97



 
a timely manner all Taxes that are due on or before the date of the Effective Time.   Such Tax Returns shall be true, correct and complete and, e
xcept as otherwise required by a change in applicable Law, (i) shall be prepared, and each item thereon treated, in a manner consistent with past
practices employed with respect to the Company and its Subsidiaries, and (ii) shall utilize accounting methods, elections and conventions that
do not have the effect of distorting the allocation of income or expense between the Tax periods covered by such Tax Returns and subsequent
Tax periods.  Parent shall have the right to review such Tax Returns for thirty (30) days prior to the filing of such Tax Returns that are income
Tax Returns and a reasonable period prior to the filing of such Tax Returns that are not income Tax Returns, and the Company agrees to discuss
with Parent in good faith the items reflected on such Tax Returns and any adjustments reasonably requested by Parent.

(b)  The  Surviving  Corporation  shall  prepare  and  file,  or  cause  to  be  prepared  and  filed,  in  a  timely
manner all Tax Returns relating to the Company and its Subsidiaries that are due after the date of the Effective Time with respect to Tax periods
ending on or before the date of the Effective Time and Straddle Periods.  Except as otherwise required by a change of applicable Law, (i) such
Tax Returns shall be prepared, and each item thereon treated, in a manner consistent with past practices employed with respect to the Company
and  its  Subsidiaries  (except  to  the  extent  counsel  for  the  Surviving  Corporation  determines  there  is  no  reasonable  basis  in  Law  therefor  or
determines that  a  Tax Return cannot  be so prepared and filed or  an item so reported without  being subject  to  penalties)  and (ii)  shall  utilize
accounting methods, elections and conventions that do not have the effect of distorting the allocation of income or expense between the Tax
periods covered by such Tax Returns and subsequent Tax periods.  The Equityholders’ Representative shall have the right to review such Tax
Returns for thirty (30) days prior to the filing of such Tax Returns that are income Tax Returns and a reasonable period prior to the filing of
such Tax Returns that are not income Tax Returns, and the Surviving Corporation shall discuss in good faith the items reflected on such Tax
Returns  and  any  adjustments  reasonably  requested  by  the  Equityholders’  Representative.    The  Surviving  Corporation  shall  be  reimbursed
promptly out of amounts on deposit in the Escrow Fund for (A) Taxes due with respect to such Tax Returns that relate to Tax periods that end
on or before the date of the Effective Time, and (B) Taxes due with respect to Tax Returns that relate to Tax periods that end after the date of
the Effective Time to the extent that such Taxes are allocable (pursuant to the provisions of Section 10.1 ) to the portion of such Tax periods
ending on the date of the Effective Time; provided
, however
,  that  the Surviving Corporation shall  not be reimbursed for such a Tax to the
extent that such Tax has been taken into account as a reduction in Working Capital for purposes of Section 3.8 .

(c)  For  the  avoidance  of  doubt,  Parent  and  the  Surviving  Corporation  shall  have  the  sole  right  to
prepare and file, or cause to be prepared and filed, all Tax Returns relating to the Surviving Corporation and its Subsidiaries with respect to Tax
periods beginning on or after the date of the Effective Time.  Notwithstanding the foregoing, n one of Parent or any of its Affiliates shall (i)
amend any Tax Return of the Company or any of its Subsidiaries with respect to any Tax periods ending on or before the date of the Effective
Time or  enter  into any voluntary disclosure agreement,  engage in  any voluntary compliance procedures  or  make any other  similar  voluntary
contact with any Governmental Authority with respect to any Tax Return of the Company or any of its Subsidiaries for such Tax periods, (ii)
consent to the extension or waiver of the limitations period applicable to any Tax claim or assessment with respect to the Company or any of its
Subsidiaries for any Tax periods ending on or before the date of the Effective Time , or (iii) make any Tax election with respect to the Company
or any of its Subsidiaries that has effect for any Tax periods ending on or before the date of the Effective Time , in each case without the prior
written consent of the Equityholders’ Representative, which consent shall not be unreasonably withheld, conditioned or delayed.
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Section 10.3 Contests.

(a)  After  the  date  of  the  Effective  Time,  Parent  shall  promptly  notify  the  Equityholders’
Representative in writing of any written notice of a proposed adjustment or Claim in an audit or administrative or judicial proceeding involving
Parent or the Company or its Subsidiaries which, if determined adversely to the taxpayer, would be grounds for indemnification under Article  9
; provided
, however
, that a failure to give such notice will not affect Parent’s right to indemnification thereunder except to the extent, if any,
that, but for such failure, the Equityholders would have avoided the Tax Liability in question.

(b)  The  procedures  set  forth  in  Section  9.7  shall  control  in  the  case  of  Third  Party  Claims  relating
to Taxes or an audit or administrative or judicial proceeding that relates solely to taxable periods ending on or before the date of the Effective
Time.

Cooperation and Exchange of Information.

  The Equityholders’ Representative, the Company and Parent will each provide the others with such cooperation and information as any of
them reasonably may request of the others in filing any Tax Return, amended Tax Return or claim for refund, determining a Liability for Taxes
or a right to a refund of Taxes, participating in or conducting any audit or other proceeding in respect of Taxes or making representations to or
furnishing information to parties subsequently desiring to acquire either of the Surviving Corporation or a part of the business acquired from the
Company by Parent.  Such cooperation and information shall include providing copies of relevant Tax Returns or portions thereof, together with
accompanying schedules, related work papers and documents relating to rulings or other determinations by Tax authorities.  The Equityholders’
Representative and Parent shall (and Parent after the Effective Time will cause the Surviving Corporation and its Subsidiaries, if any, to) retain
all  Tax  Returns,  schedules  and  work  papers,  records  and  other  documents  in  their  possession  relating  to  Tax  matters  of  the  Surviving
Corporation and its Subsidiaries, if any, for the taxable period that includes the date of the Effective Time and for all prior taxable periods until
the  later  of  (a)  the  expiration  of  the  statute  of  limitations  of  the  taxable  periods  to  which  such  Tax  Returns  and  other  documents  relate,  or
(b) six (6) years following the due date (without extension) for such Tax Returns.  Any information obtained under this Section 10.4 shall be
kept confidential except as may be otherwise necessary in connection with the filing of Tax Returns or claims for refund or in conducting an
audit  or  other  proceeding;  provided  ,  however  ,  the  foregoing  shall  not  prohibit  the  Equityholders’  Representative  from  disclosing  such
information on a need-to-know basis  to (i)  its  advisors and representatives that  are subject  to confidentiality restrictions with respect  to such
information that are at least as restrictive as the confidentiality restrictions applicable to the Equityholders’ Representative with respect thereto,
and (ii) those Equityholders that comprise the “Advisory Committee” established under the Equityholders’ Representative’s engagement letter,
provided that each such Equityholder has executed a confidentiality agreement with respect such information in form and substance reasonably
satisfactory to Parent.

Characterization of Payments.

  Parent and the Equityholders agree to treat all payments made by any of them to or for the benefit of the others (including any payments to
the  Company  or  any  of  its  Subsidiaries)  under Article  9 or  other  indemnity  provisions  of  this  Agreement  and  for  any  misrepresentations  or
breach of warranties or covenants as adjustments to the purchase price or as capital contributions for Tax purposes and that such treatment shall
govern for purposes hereof except to the extent that the Laws of a particular jurisdiction provide otherwise, in which case such payments shall
be made in an amount sufficient to indemnify the relevant party on an after-Tax basis.  
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Transfer Taxes.

  All transfer, documentary, sales, use, registration and any other such Taxes and related fees (including any penalties, interest and additions to
Tax) (“ Transfer
Taxes
”) arising out of or incurred in connection with this Agreement shall be borne one-half by Parent and one-half by the
Equityholders.  The Person that is legally required to file a Tax Return relating to Transfer Taxes shall be responsible for preparing and timely
filing such Tax Return and Parent and the Equityholders shall each be responsible for reimbursing the other for any portion of such Transfer
Taxes that the other has paid in excess of its 50% share (as determined pursuant to the foregoing sentence) within ten (10) days after receiving
notice that the other has paid such Transfer Taxes ( provided that, if Parent has paid more than its 50% share of any Transfer Taxes, Parent shall
be reimbursed for the Equityholders’ portion of such Transfer Taxes promptly out of amounts on deposit in the Escrow Fund).  The Parties shall
reasonably cooperate with each other to minimize any liability relating to Transfer Taxes, including in preparing any filings or elections with
any Governmental Authority, as applicable.

Tax Records.

   Prior to the Effective Time, the Company shall deliver to Parent (a) a notice setting forth the name and contact information of each third
party provider of tax services that has been engaged by the Company or any of its Subsidiaries at any time within the four (4) years preceding
the Closing Date, and (b) copies of all books and records of, and all other documents and materials in the possession or control of, the Company
and its Subsidiaries that contain information required for the preparation of any Tax Returns (other than Tax Returns that have been filed prior
to the Effective Time) relating to the Company and its Subsidiaries with respect to (i) Tax periods ending on or before the date of the Effective
Time or (ii) Straddle Periods.

ARTICLE 11 
MISCELLANEOUS

 
Fees and Expenses

.  Except as specifically provided to the contrary in this Agreement, all costs and expenses incurred in connection with this Agreement and the
transactions contemplated hereby shall be paid by the Party incurring such expenses, whether or not the Merger is consummated .

Notices

.  All notices and other communications that are required or permitted hereunder shall be in writing and shall be delivered personally or sent by
nationally recognized overnight courier, by registered or certified mail (postage prepaid, return receipt requested), or by facsimile or telecopier,
in each case to the Party to whom such notice or other communication is being given at the address or telecopy number shown below, or to such
other address or telecopy number as such Party may have designated to the other Parties by written notice delivered in accordance with this
Section 11.2 .  All  such notices or communications shall  be deemed to be received (a) in the case of personal delivery, nationally recognized
overnight courier or registered or certified mail, on the date of such delivery, and (b) in the case of facsimile or telecopier, upon receipt of the
appropriate facsimile or telecopier confirmation.  A copy of any notice or other communication may also be provided to a Party by email, but
the Parties acknowledge and agree that no such email shall constitute notice or otherwise satisfy the requirements of this Section 11.2 .

If to Parent, Merger Sub, or (following the Effective Time) the Surviving Corporation, to:

Blackstone Medical, Inc.
3451 Plano Parkway
Lewisville, TX 75056
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Attention:  Chief Legal Officer
Telecopy:  (214) 937-3096
 
with a copy (which shall not constitute notice) to:
 
Hogan Lovells US LLP
Columbia Square
555 Thirteenth Street, N.W.
Washington, DC  20004
Attention:  Joseph E. Gilligan and Brian C. O’Fahey
Telecopy:  (202) 637-5910

 
If to the Company (prior to the Effective Time), to:

Spinal Kinetics, Inc.
501 Mercury Drive
Sunnyvale, CA 94085
Attention:  Tom Afzal
email:  TAfzal@SPINALKINETICS.COM
 
with copies (which shall not constitute notice) to:
 
Rich Ferrari
rich@denovovc.com
 
and
 
Wilson Sonsini Goodrich & Rosati, P.C.
650 Page Mill Road
Palo Alto, CA 94304
Attention:  Scott K. Murano
Telecopy: (650) 493-6811

 
If to the Equityholders’ Representative, to:

Shareholder Representative Services LLC
950 17th Street, Suite 1400
Denver, CO 80202
Attention: Managing Director
Email: deals@srsacquiom.com
Facsimile: (303) 623-0294
Telephone: (303) 648-4085

 
Severability.

  If any term or other provision of this Agreement, or the application thereof, is invalid, illegal, void or incapable of being enforced by any rule
of  Law,  or  public  policy,  all  other  terms  and  provisions  of  this  Agreement  shall  nevertheless  remain  in  full  force  and  effect  so  long  as  the
economic  or  legal  substance  of  the  transactions  contemplated  hereby  is  not  affected  in  any  manner  adverse  to  any  Party.    Upon  such
determination that any term or other provision is invalid, illegal, void or incapable of being enforced, the Parties shall negotiate in good
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faith to modify this Agreement so as to effect the original intent of the Parties as closely as possible in an acceptable manner to the end that
transactions contemplated hereby are fulfilled to the extent possible.

Entire Agreement.

   This  Agreement  and  the  Escrow  Agreement  (including  all  exhibits,  annexes  and  schedules  hereto  and  thereto),  the  Equityholders’
Representative’s engagement letter and the other documents and instruments delivered pursuant hereto or thereto constitute the entire agreement
among, and supersede all prior representations, agreements, understandings and undertakings (other than the Confidentiality Agreement), both
written and oral, among, the Parties (or any of them) with respect to the subject matter hereof and thereof and no Party is relying on any prior
oral  or  written  representations,  agreements,  understandings  or  undertakings  (other  than  the  Confidentiality  Agreement)  with  respect  to  the
subject matter hereof and thereof.

Assignment.

  This Agreement shall not be assigned by operation of Law or otherwise, except that (a) Parent and Merger Sub may assign all or any of their
rights  hereunder  to  any  Affiliate  ( provided
 that  no  such  assignment  shall  relieve  the  assigning  Party  of  its  obligations  hereunder),  and  (b)
without limiting Section 3.9(e) , from and after the Effective Time, Parent may assign all of its rights and obligations hereunder to a Person that
directly or indirectly acquires all of the capital stock, substantially all of the assets, or all or part of the business, of the Surviving Corporation,
so  long  as  such  Person  assumes  this  Agreement,  in  writing,  and  agrees  to  be  bound  by  and  to  comply  with  all  of  the  terms  and  conditions
hereof.  

Parties in Interest.

  Subject to Section 11.5 hereof, this Agreement shall be binding upon and inure solely to the benefit of the Equityholders and each Party and
each of their respective permitted successors and assigns, and nothing in this Agreement, express or implied, is intended to or shall confer upon
any other Person (other than the Indemnified Persons, who shall be third party beneficiaries hereof to the extent set forth in Article 9 ) any right,
benefit or remedy of any nature whatsoever under or by reason of this Agreement.

Failure or Indulgence Not Waiver; Remedies Cumulative.

  No failure or delay on the part of any Party in the exercise of any right hereunder will impair such right or be construed to be a waiver of, or
acquiescence  in,  any  breach  of  any  representation,  warranty  or  agreement  herein,  nor  will  any  single  or  partial  exercise  of  any  such  right
preclude other or further exercise thereof or of any other right.  All rights and remedies existing under this Agreement are cumulative to, and not
exclusive of, any rights or remedies otherwise available.

Section 11.8 Governing Law; Jurisdiction.  

(a)  This  Agreement  and  all  disputes,  controversies,  or  claims  relating  to,  arising  out  of  or  under,
or  in  connection  with  this  Agreement  or  the  other  transactions  contemplated  hereby  ,  including  the  negotiation  or  execution  hereof  and
performance hereunder, shall be governed by, and construed in accordance with, the laws of the State of Delaware , regardless of the laws that
might otherwise govern under applicable principles of choice of law or conflicts of law rules or provisions (whether of the State of Delaware or
any other  jurisdiction).    Each of  the Parties  irrevocably and unconditionally  submits  to the sole  and exclusive personal  jurisdiction of  (i)  the
state courts of the State of Delaware  ,  and (ii) the United States District Court for the District  of Delaware (and appropriate appellate courts
therefrom),  for  the  purposes  of  any  dispute,  claim,  controversy,  suit,  action,  or  other  proceeding  relating  to,  arising  out  of  or  under,  or  in
connection with this Agreement or the Escrow Agreement or any transaction contemplated hereby or thereby. Each of the Parties
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further agrees and covenants (A) to commence any such action, suit or proceeding either in the United States District Court for the District of
Delaware or, if such suit, action or other proceeding may not be brought in such court for jurisdictional reasons, in any state court located in the
State  of  Delaware  and  (B)  to  not  attempt  to  deny  or  defeat  such  personal  jurisdiction  by  motion  or  other  request  for  leave  from  any  such
court.  Notwithstanding clause (A) of the foregoing sentence, each of the Parties further agrees and covenants that if subject matter jurisdiction
over any action, suit, or proceeding in connection with any dispute, Claim, or controversy relating to, arising out of or under, or in connection
with this Agreement , the Escrow Agreement, or the transactions contemplated hereby or thereby exists in the Court of Chancery of the State of
Delaware by reason of Section 111 of the Delaware General Corporation Law or if there otherwise exists a good faith basis for concluding that
the Court of Chancery of the State of Delaware would have subject matter jurisdiction in connection with any such action, suit, or proceeding,
then any such action, suit, or proceeding shall be brought exclusively in the Court of Chancery of the State of Delaware , and each Party agrees
that it shall not attempt to deny or defeat subject matter jurisdiction over such action, suit, or proceeding in the Court of Chancery of the State of
Delaware  .    Each  Party  hereby  irrevocably  and  unconditionally  consents  to  service  of  any  process,  summons,  notice  or  document  by U.S.
certified or registered mail (postage prepaid, return receipt requested) to the address to which notices and other communications to such Party
are required to be sent pursuant to Section 11.2 , and each Party agrees that such service shall be effective service of process for any action, suit
or proceeding in Delaware with respect to any matters to which it has submitted to jurisdiction in this Section 11.8 .    Nothing herein shall be
deemed to limit or prohibit service of process by any other manner as may be permitted by applicable Law.  Each of the Parties irrevocably and
unconditionally  waives  any  objection  to  the  laying  of  venue  of  any  action,  suit  or  proceeding  relating  to,  arising  out  of  or  under,  or  in
connection with this Agreement or the transactions contemplated hereby in (1) the United States District Court for the District of Delaware , or
(2) any state court located in the State of Delaware , and hereby further irrevocably and unconditionally waives and agrees not to plead or claim
in any such court that any such action, suit or proceeding brought in any such court has been brought in an inconvenient forum.  Each of the
Parties hereby agrees that this Agreement involves at least $100,000 and that this Agreement has been entered into in express reliance on 6 Del.
C. § 2708.

(b)  Each  of  the  Parties  hereby  agrees  that  a  final  judgment  in  any  dispute,  claim,  controversy,  suit,
action or other proceeding relating to, arising out of or under, or in connection with this Agreement or the Escrow Agreement or any transaction
contemplated hereby or thereby shall be conclusive and may be enforced in other jurisdictions by suit on the judgment or in any other manner
provided by Law.

(c)  EACH  PARTY  HEREBY  IRREVOCABLY  WAIVES  TO  THE  FULLEST  EXTENT
PERMITTED  BY  APPLICABLE  LAW  ALL  RIGHT  TO  TRIAL  BY  JURY  IN  ANY  SUIT,  ACTION,  PROCEEDING  OR
COUNTERCLAIM (WHETHER BASED ON CONTRACT, TORT OR OTHERWISE) RELATING TO, ARISING OUT OF OR UNDER, OR
IN  CONNECTION  WITH  THIS  AGREEMENT,  THE  TRANSACTIONS  CONTEMPLATED  HEREBY,  OR  THE  ACTIONS  OF  SUCH
PARTY IN THE NEGOTIATION,  EXECUTION,  ADMINISTRATION,  PERFORMANCE AND ENFORCEMENT HEREOF.    EACH OF
THE  PARTIES  (I)  CERTIFIES  THAT  NO  REPRESENTATIVE  ,  AGENT  OR  ATTORNEY  OF  ANY  OTHER  PARTY  HAS
REPRESENTED,  EXPRESSLY  OR  OTHERWISE,  THAT  SUCH  OTHER  PARTY  WOULD  NOT,  IN  THE  EVENT  OF  LITIGATION,
SEEK TO ENFORCE THAT FOREGOING WAIVER AND (II) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HAVE BEEN
INDUCED TO ENTER INTO THIS AGREEMENT AND THE MERGER BY,
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AMONG OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION 11.8(c) .

Enforcement of Agreement; Specific Performance.

 The  Parties  agree  that  irreparable  damage  would  occur  in  the  event  that  any  of  the  provisions  of  this  Agreement  were  not  performed  in
accordance with their specific terms or were otherwise breached.  It is accordingly agreed that the Parties shall be entitled to an injunction to
prevent breaches of this Agreement and to enforce specifically the terms and provisions of this  Agreement in the state courts of  the State of
Delaware or any court of the United States located in the State of Delaware, this being in addition to any other remedy to which such Party is
entitled at law or in equity.

Counterparts.

  This Agreement may be executed and delivered in one or more counterparts, and by the different Parties in separate counterparts, each of
which  when  executed  and  delivered  shall  be  deemed  to  be  an  original  but  all  of  which  taken  together  shall  constitute  one  and  the  same
agreement.  Any facsimile or electronically transmitted copies hereof or signatures hereon shall, for all purposes, be deemed originals.

Due Diligence Materials.

  For purposes of this Agreement, the phrases “ provided
to
Parent
” or “ made
available
to
Parent
” shall mean the posting by the Company
of the various materials, documents and information produced by the Company throughout Parent’s due diligence review process to a virtual
data room managed by the Company, up until 3:00 pm Central Time on the calendar day prior to the date of this Agreement; provided that no
material, document or information shall be deemed to have been posted to such virtual data room until such time as such material, document or
information is visible therein to, and accessible therein by, Parent Representatives.  The Company shall deliver to Parent, on one or more USB
electronic storage devices, (a) a complete and accurate (as of the date of this Agreement) electronic copy of such virtual data room within seven
(7) Business Days after the date of this Agreement and (b) if any additional materials, documents or information are added to such virtual data
room after the date of this Agreement, a complete and accurate (as of the Closing Date) electronic copy of such virtual data room at or before
the Closing.

Time is of the Essence.

  Time is of the essence in this Agreement.  Whenever this Agreement refers to a number of days, such number shall refer to calendar days
unless Business Days are specified.  Whenever any action must be taken hereunder on or by a day that is not a Business Day, then such action
may be validly taken on or by the next day that is a Business Day.  Relative to the determination of any period of time, “from” means “including
and after,” “to” means “to but excluding” and “through” means “through and including.”  When calculating the period of time “before” which,
“prior to” which, “within” which, “following” which or “after” which any act is to be done or step taken pursuant to this Agreement, the date
that is the reference date in calculating such period shall be excluded.  

[The remainder of this page is intentionally left blank.]
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IN WITNESS WHEREOF, Parent,  Merger Sub,  the Company and the Equityholders’  Representative have executed and delivered

this  Agreement  and  Plan  of  Merger  or  caused  this  Agreement  and  Plan  of  Merger  to  be  executed  and  delivered  by  their  respective  officers
thereunto duly authorized as of the date first written above.

COMPANY :
 
SPINAL KINETICS, INC.
 
 
 
By: /s/ Thomas Azfal
Name:  Thomas Azfal
Title:  CEO
 
 
PARENT :
 
BLACKSTONE MEDICAL, INC.
 
 
 
By: /s/ Bradley R. Mason
Name:  Bradley R. Mason
Title:  President and Chief Executive Officer
 
 
MERGER SUB :
 
SUMMIT DEVELOPMENT, INC.
 
 
 
By: /s/ Bradley R. Mason
Name:  Bradley R. Mason
Title:  President
 
 
EQUITYHOLDERS’ REPRESENTATIVE :
 
SHAREHOLDER REPRESENTATIVE SERVICES LLC, solely in its
capacity as the Equityholders’ Representative
 
 
 
By: /s/ Sam Riffe
Name:  Sam Riffe
Title:  Executive Director
 
 
 
 



 
 

EXHIBIT C
DEFINITIONS

 
“ 2016
Bridge
Notes
” means all convertible promissory notes issued pursuant to the 2016 Note Purchase Agreement.

“ 2016
Note
Purchase
Agreement
” means that certain 2016 Note Purchase Agreement, dated as of October 28, 2016, as amended
by Amendment  No.  1 to  2016 Note Purchase Agreement,  dated as  of  December 14,  2016,  by and among the Company and the persons and
entities listed on the schedule of investors attached thereto as Schedule I.

“ 2017
Audited
Financial
Statements
” means consolidated financial statements of the Company and its Subsidiaries for the fiscal
year ended December 31, 2017, which (a) consist of (i) a consolidated balance sheet of the Company and its Subsidiaries as of December 31,
2017, (ii) consolidated statements of (A) operations and comprehensive income, (B) stockholders’ equity and (C) cash flows, in each case of the
Company  and  its  Subsidiaries  for  the  fiscal  year  ended  December  31,  2017,  and  (iii)  all  related  notes  and  schedules,  (b)  are  prepared  in
accordance with (i) GAAP applied on a basis consistent with the past practices of the Company and its Subsidiaries and (ii) Regulation S-X (17
C.F.R. Part 210), and (c) are audited by Ernst & Young LLP.

“ Accounting 
Rules
 ”  means,  collectively,  (a)  the  method  of  calculating  working  capital  used  in  the  illustrative  calculation  of
working  capital  set  forth  on Exhibit  H  ,  subject  to  any  additional  adjustments  described  on Exhibit  H  (the  “ Working 
Capital 
Calculation
Method
”), (b) GAAP, and (c) the Company’s past practices used in preparing the Financial Statements (the “ Financial
Statement
Principles
”); provided
that in the event of any conflict among the Working Capital Calculation Method, GAAP and the Financial Statement Principles, the
Working Capital Calculation Method shall take precedence, followed by GAAP, followed by the Financial Statement Principles.

“ Acquisition 
Proposal
”  means  any  inquiry,  proposal  or  offer  from  any  Person  (other  than  Parent,  Merger  Sub  or  any  of  their
Affiliates)  relating  to  (a)  any  merger,  consolidation,  reorganization  or  other  direct  or  indirect  business  combination  involving,  or  any
recapitalization, liquidation or winding-up of, or any similar transaction involving, the Company or any of its Subsidiaries, (b) the issuance or
acquisition  of  shares  of  capital  stock  or  other  equity  securities  (or  of  options  or  warrants  to  purchase,  or  other  securities  or  instruments
convertible into or exchangeable for, shares of capital stock or other equity securities) of the Company or any of its Subsidiaries representing
ten  percent  (10%)  or  more  of  (i)  any  class  or  series  of  the  outstanding  capital  stock  of  the  Company  or  any  of  its  Subsidiaries  or  (ii)  the
outstanding voting power of the Company or any of its Subsidiaries, (c) any tender, exchange offer or other offer or bid for any shares of capital
stock or other equity securities of the Company or any of its Subsidiaries, (d) the sale, lease, exchange, license (whether exclusive or not) or
other disposition of a substantial portion of the Intellectual Property of the Company or any of its Subsidiaries or a substantial portion of the
business or other assets of the Company or any of its Subsidiaries, or (e) any other transaction, the consummation of which would reasonably be
expected,  directly  or  indirectly,  to  impede,  interfere  with,  prevent  or  materially  delay  the  consummation  of  the  Merger  or  any  of  the  other
transactions contemplated hereby or which would reasonably be expected, directly or indirectly, to diminish significantly the benefits to Parent
or  its  Affiliates  of  the  Merger  or  any  of  the  other  transactions  contemplated  hereby.    Notwithstanding  anything  to  the  contrary  in  this
Agreement, neither (i) the conversion of any Convertible Notes or shares of Preferred Stock into Common Stock, nor (ii) the valid exercise of
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Stock Options or Warrants to purchase Common Stock or Series C Preferred Stock, shall constitute an Acquisition Proposal.

“ Affiliate
” means any Person that directly, or indirectly through one or more intermediaries, controls, is controlled by or is under
common control with the Person specified. For purposes of this definition, control of a Person means the power, direct or indirect, to direct or
cause the direction of the management and policies of such Person, whether through ownership of voting securities or ownership interests, by
contract or otherwise, and specifically with respect to a corporation, partnership or limited liability company, means direct or indirect ownership
of  more  than fifty  percent  (50%) of  the  voting  securities  in  such  corporation  or  of  the  voting  interest  in  such  partnership  or  limited  liability
company.

“ Affiliated
Group
” has the meaning set forth in Section 4.16(a)(iii) .

“ Agreement
” has the meaning set forth in the Preamble.

“ Anti-Boycott
Regulations
” has the meaning set forth in Section 4.30(a) .

“ Antitrust
Laws
” means the Sherman Act, as amended, the Clayton Act, as amended, the HSR Act, as amended, the Federal Trade
Commission Act, as amended, and all other Laws that are designed or intended to prohibit,  restrict or regulate actions having the purpose or
effect of monopolization or restraint of trade or lessening of competition.

“ Applicable
Privacy
Laws
” has the meaning set forth in Section 4.27(a) .

“ Applicable 
Updated
Payout 
Schedule
”  means,  with  respect  to  any payment,  distribution  or  delivery  of  funds  by  the  Payments
Administrator  to the Equityholders,  the Updated Payout  Schedule delivered to Parent  and the Payments  Administrator  by the Equityholders’
Representative pursuant to Section 6.15(d) in connection with such payment, distribution, delivery or release.

“ Appraisal
Rights
” has the meaning set forth in Section 3.7 .

“ Appraisal
Rights
Statutes
” has the meaning set forth in Section 3.7 .

“ Approvals
” has the meaning set forth in Section 4.1(a) .

“ Base
Merger
Consideration
” means Forty-Five Million Dollars ($45,000,000).

“ Baseline
Working
Capital
” means an amount equal to Four Million Dollars ($4,000,000).

“ Business
Day
” means any day other than a Saturday, Sunday or day on which banks are required or permitted to close in the State
of New York or California.

“ Bylaws
” means the bylaws of the Company, as amended.

“ Cancelled
Shares
” has the meaning set forth in Section 3.1(a) .

“ Cash
” means all cash and cash equivalents of the Company and its Subsidiaries.
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“ Cayman
Subsidiary
” means Spinal Kinetics Cayman Islands, an exempted company incorporated in the Cayman Islands.

“ Cayman
Subsidiary
Tax
Election
” has the meaning set forth in Section 6.19(a) .

“ CCC
” means the California Corporations Code.

“ Certificate
of
Merger
” has the meaning set forth in Section 2.2 .

“ Certificates
” has the meaning set forth in Section 3.4(d) .

“ Charter
” means the Amended and Restated Certificate of Incorporation of the Company, as amended.

“ Claim
”  means  any  claim,  suit,  action,  arbitration,  mediation,  petition,  cause  of  action,  complaint,  charge,  allegation,  criminal
prosecution,  investigation,  demand  letter,  hearing  or  proceeding,  whether  civil,  criminal,  administrative  or  investigative,  at  law  or  at  equity,
before  or  by  any  Governmental  Authority,  arbitrator,  other  tribunal,  or  any  other  Person,  and  any  information  request  from a  Governmental
Authority.

“ Claim
Notice
” has the meaning set forth in Section 9.6(a) .

“ Closing
” has the meaning set forth in Section 2.2 .

“ Closing
Date
” has the meaning set forth in Section 2.2 .

“ Closing
Date
Statement
” has the meaning set forth in Section 3.8(b) .

“ Closing
Merger
Consideration
” shall equal (a) Base Merger Consideration, plus (b) if the Estimated Working Capital is greater
than the Baseline Working Capital, the difference between the Estimated Working Capital and the Baseline Working Capital, minus (c) if the
Estimated Working Capital is less than the Baseline Working Capital, the difference between the Baseline Working Capital and the Estimated
Working Capital, minus (d) the Estimated Debt Pay-Off Amount, minus (e) the Estimated Company Transaction Expenses minus (f) the Escrow
Amount, minus (g) the Expense Amount, plus (h) the Estimated Cash.

“ COBRA
Coverage
” has the meaning set forth in Section 4.13(e) .

“ Code
”  means  the  U.S.  Internal  Revenue  Code  of  1986,  as  amended,  from  time  to  time,  and  the  Regulations  promulgated  and
rulings issued thereunder.

“ Commercially 
Reasonable 
Efforts
”  means,  for  purposes  of Section 3.9(d)  ,  the  expenditure  of  efforts  and resources  consistent
with  the  usual  practice  of  Parent  and  its  Subsidiaries  with  respect  to  development  or  commercialization  of  products  of  similar  commercial
potential at a similar stage in product lifecycle, taking into account: (a) issues of efficacy, safety, and expected and actual approved labeling, (b)
the risks inherent in the development and commercialization of the product, (c) the expected and actual competitiveness of alternative products
sold by third parties  in the marketplace,  (d)  the expected and actual  product  profile,  (e)  the expected and actual  patent  and other  proprietary
position of the product, (f) the likelihood and difficulty of obtaining FDA and other regulatory approval given the regulatory structure involved,
(g) the regulatory status of the product and scope of
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any marketing approval, (h) pending or actual legal proceedings with respect to the product, (i) whether the product is subject to a clinical hold,
recall  or  market  withdrawal,  (j)  input  from  regulatory  experts  and  any  guidance  or  developments  from  the  FDA  or  similar  Governmental
Authority affecting the data required to obtain premarket approval from the FDA or any similar approval from another Governmental Authority;
and  (k)  the  expected  and  actual  profitability  and  return  on  investment  of  the  product,  taking  into  consideration,  among  other  factors,  the
expected  and  actual  (1)  third-party  costs  and  expenses,  (2)  royalty  and  other  payments,  and  (3)  pricing  and  reimbursement  relating  to  the
product(s), but in each case not including payments made or to be made pursuant to this Agreement.

“ Common
Stock
” has the meaning set forth in Section 4.3(a) .

“ Company
” has the meaning set forth in the Preamble.

“ Company
401(k)
Plan
” has the meaning set forth in Section 6.5(c) .

“ Company
Balance
Sheet
Date
” has the meaning set forth in Section 4.9 .

“ Company
Distributor
” has the meaning set forth in Section 4.34 .

“ Company 
Equity 
Plans
”  means  all  stock  option  plans  or  equity-related  plans  or  arrangements  of  the  Company,  including  the
Company’s 2003 Stock Plan and the Company’s 2014 Equity Incentive Plan.

“ Company
Representatives
” has the meaning set forth in Section 6.2(a) .

“ Company
Transaction
Expenses
” means all costs, fees and expenses incurred (whether or not billed or invoiced) by or on behalf
of  the  Company  or  any  of  its  Subsidiaries  in  connection  with  this  Agreement  and  the  transactions  contemplated  hereby,  including  (a)  any
broker’s, financial advisor’s, finder’s or other fee or commission arising out of, relating to or in connection with the transactions contemplated
hereby,  (b)  fees  and  expenses  payable  to  advisors  and  consultants  (including  investment  bankers,  lawyers  and  accountants)  arising  out  of,
relating to or  incidental  to the discussion,  evaluation,  negotiation,  documentation or effectuation of the transactions contemplated hereby,  (c)
fees and costs related to the repayment of any Indebtedness (including prepayment fees and penalties), to the extent not included in the Final
Debt Pay-Off Amount, (d) the maximum amount of any bonus or other payment (including any “stay” or “sale” bonus) paid or payable to any
director, manager, managing director, officer or employee or Affiliate of the Company or any of its Subsidiaries as a result of the transactions
contemplated  by  this  Agreement,  (e)  any  amounts  payable  pursuant  to  any  management  carve-out  plan  in  connection  with  the  transactions
contemplated by this Agreement, (f) the employer-paid portions of applicable federal, state or local payroll, employment or similar Taxes due
with respect to the payments described in the foregoing clause (d) or clause (e) and with respect to the treatment of the Stock Options pursuant
to Section 3.2 , (g) the aggregate amount of the premium paid to purchase the “tail” or “run-off” policy contemplated in Section 6.17 , (h) any
“Liquidation Bonus” payable pursuant to any VLL Warrant, (i) any fees, expenses or other Liabilities arising out of, relating to or in connection
with  the  termination  of  any  Specified  Terminated  Arrangement,  (j)  any  amounts  payable  in  respect  of  shares  of  Series  D  Preferred  Stock,
including  amounts  payable  to  redeem  any  such  shares,  (k)  any  assignment  fee  payable  pursuant  to  Section  14.3  of  that  certain  Exclusivity
Agreement,  dated as of February 10, 2004, as amended by Amendment No. 1,  dated as of June 4,  2013, and Amendment No. 2,  dated as of
August 16, 2016, by
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and between the Board of Trustees of the Leland Stanford Junior University and the Company, and (l) any fees, expenses or other Liabilities
due to the Equityholders’ Representative.

“ Confidentiality 
Agreement
” means that  certain Mutual  Confidentiality  /  Non-Disclosure Agreement,  effective as of  August  16,
2017, between Parent and the Company.

“ Consenting
Equityholders
” means all Equityholders that duly execute Stockholder Consents and Agreements.

“ Contingent
Consideration
” means (a) only to the extent paid to Equityholders pursuant to Section 3.8(d) , the Equityholders Final
Closing  Adjustment  Consideration,  (b)  only  to  the  extent  paid  to  Equityholders  pursuant  to  Section  3.10  ,  the  First  Revenue  Milestone
Consideration, (c) only to the extent paid to Equityholders pursuant to Section 3.10 , the Second Revenue Milestone Consideration, (d) only to
the  extent  paid  to  Equityholders  pursuant  to  Section  3.10  ,  the  FDA  Milestone  Consideration,  (e)  only  to  the  extent  paid  to  Equityholders
pursuant to Section 9.4 , the amounts deposited under the Escrow Agreement, and (f) only to the extent paid to the Equityholders pursuant to
Section 9.5(d) , the amounts held in the Expense Fund.

“ Contract
” means any contract,  plan,  undertaking,  understanding,  agreement,  purchase order,  license,  sublicense,  consent,  lease,
note, mortgage or other binding commitment, whether written or oral.

“ Contract 
Workers
”  means  individual  independent  contractors,  individual  consultants,  temporary  employees,  leased  employees,
retired persons entitled to payment from the Company, or other service providers employed or used by the Company or any of its Subsidiaries
who are not (a) classified by the Company or any of its Subsidiaries as employees or (b) compensated by the Company or any of its Subsidiaries
through wages reported on a Form W-2.

“ Convertible
Note
” means any evidence of indebtedness of the Company that is convertible into or exchangeable for capital stock
of the Company, including the De Novo Standalone Note and each 2016 Bridge Note.

“ Covered
Person
” has the meaning set forth in Section 6.17(a) .

“ Data
Subject
Consents
” has the meaning set forth in Section 4.27(c) .

“ De
Novo
Standalone
Note
” means that certain Subordinated Convertible Promissory Note, dated December 19, 2016, issued by
the Company in favor of De Novo Ventures II, L.P., as amended.

“ Debt
Pay-Off
Amount
” has the meaning set forth in Section 7.2(l) .

“ DGCL
” has the meaning set forth in the Recitals.

“ Disputed
Claim
Losses
” has the meaning set forth in Section 3.10(f) .

“ Dissenters’
Rights
” has the meaning set forth in Section 3.7 .

“ Dissenting
Shares
” has the meaning set forth in Section 3.7 .
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“ EAR
” has the meaning set forth in Section 4.30(a) .

“ Earnout
Consideration
” has the meaning set forth in Section 3.9(a) .  

“ Earnout
Period
” has the meaning set forth in Section 3.9(a) .

“ Earnout
Period
End
Date
” has the meaning set forth in Section 3.9(a) .

“ Effective
Time
” has the meaning set forth in Section 2.2 .

“ Employee
Agreements
” has the meaning set forth in the Recitals.

“ Employee
Plans
” has the meaning set forth in Section 4.13(a) .

“ Employees
” has the meaning set forth in Section 6.5(a) .

“ Employment 
Laws
 ”  means,  to  the  extent  enacted  prior  to  the  Closing  and  as  in  effect  on  the  Closing,  all  Laws  and  Orders
concerning (a) hiring, (b) termination, (c) collective bargaining, (d) compensation, (e) harassment, discrimination or retaliation in employment,
(f)  affirmative  action,  (g)  immigration,  (h)  work  authorization,  (i)  terms  and  conditions  of  employment,  (j)  payroll  Tax  withholding  and
deductions,  (k)  unemployment  compensation,  (l)  worker’s  compensation,  (m)  worker  classification  (including  the  proper  classification  of
workers as contingent workers, independent contractors and consultants), (n) privacy, (o)  records and files, (p) social security contributions, (q)
wages, (r) hours of work, (s) occupational safety and health, or (t) any other employment practices.

“ Environmental
Laws
” means any and all Laws, Orders, codes, or other legally enforceable requirements (including common law)
of  the  United  States,  or  any  state,  local,  municipal  or  other  U.S.  Governmental  Authority,  regulating,  relating  to  or  imposing  liability  or
standards  of  conduct  concerning  Hazardous  Materials,  or  the  protection  of  the  environment,  human  health,  employee  health  and  safety,  or
natural resources, including the Comprehensive Environmental Response, Compensation, and Liability Act, 42 U.S.C. §§ 9601 et seq.

“ Environmental 
Permits
”  means  any  and  all  permits,  licenses,  registrations,  notifications,  exemptions  and  any  other  Approvals
under any Environmental Laws.

“ Equityholders
” means, collectively, all Stockholders and Optionholders.

“
Equityholders
Final
Closing
Adjustment
Consideration
” has the meaning set forth in Section 3.8(d) .

“ Equityholders’
Representative
” has the meaning set forth in the Section 9.5(a) .

“ ERISA
” has the meaning set forth in Section 4.13(a) .

“ ERISA
Affiliate
” has the meaning set forth in Section 4.13(a) .

“ Escrow
Agent
” has the meaning set forth in Section 9.4(b) .

“ Escrow
Agreement
” has the meaning set forth in Section 6.12 .
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“ Escrow
Amount
” means Four Million Five Hundred Thousand Dollars ($4,500,000).

“ Escrow
Fund
” has the meaning set forth in Section 3.4(g) .

“ Escrowed
Stockholder
Consents
and
Agreements
” has the meaning set forth in the Recitals.

“ Escrow/Set-Off
Remedy
End
Date
” means the later of (a) the date on which the Escrow Fund has been depleted or distributed in
full,  or  (b)  the  date  on  which  all  Earnout  Consideration  has  been  deposited  with  the  Payments  Administrator  for  distribution  to  the
Equityholders  in  accordance  with Section 3.10 (or  offset  against  Losses  of  Parent  or  the  Surviving  Corporation  in  accordance  with Section
3.10(f) ) or is otherwise no longer capable of becoming payable to the Equityholders pursuant to Section 3.10 .

“ Estimated
Cash
” has the meaning set forth in Section 3.8(a) .

“ Estimated
Closing
Balance
Sheet
” has the meaning set forth in Section 3.8(a) .

“ Estimated
Closing
Statement
” has the meaning set forth in Section 3.8(a) .

“ Estimated
Company
Transaction
Expenses
” has the meaning set forth in Section 3.8(a) .

“ Estimated
Debt
Pay-Off
Amount
” has the meaning set forth in Section 3.8(a) .

“ Estimated
Working
Capital
” has the meaning set forth in Section 3.8(a) .

“ EU
” means the European Union.

“ EU
Medical
Device
Directives
” means Council Directive 90/385/EEC on active implantable medical devices, Council Directive
93/42/EEC concerning medical devices, and Directive 98/79/EC on in vitro diagnostic medical devices.

“ Exchange
Documents
” has the meaning set forth in Section 3.4(c) .

“ Exchange
Rate
Methodology
” means Orthofix International N.V.’s then current standard exchange rate methodology (which, as
of the date of this Agreement, is (a) with respect to total sales in any foreign currency during any calendar month, translation of such total sales
into  U.S.  Dollars  using  the  average  of  the  applicable  exchange  rate  reported  by Bloomberg  at  5:00  pm New York time on each  trading day
during such calendar month, and (b) with respect to total sales in any foreign currency during any twelve (12) calendar month period, the sum of
the  monthly  translated  sales  in  such  foreign  currency  (as  translated  to  U.S.  Dollars  in  accordance  with  the  foregoing  clause  (a))  for  each
calendar month during such period).

“ Existing
Indebtedness
” has the meaning set forth in Section 4.26 .

“ Expense
Amount
” means Seventy-Five Thousand Dollars ($75,000).

“ Expense
Fund
” has the meaning set forth in Section 3.4(g) .
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“ FCPA
” means the U.S. Foreign Corrupt Practices Act and all rules, regulations and guidance promulgated thereunder.

“ FD&C
Act
” has the meaning set forth in Section 4.28(a) .

“ FDA
” means the United States Food and Drug Administration.

“ FDA
Law
and
Regulation
” has the meaning set forth in Section 4.28(a) .

“ FDA
M6-C 
Approval
 ”  means  approval  by  the  FDA,  by  order  issued  under  Section  515  of  the  FD&C  Act,  of  the  premarket
application (PMA) (P170036) for the M6-C Disc with approved indications allowing commercial distribution in the United States of the M6-C
Disc for single level disc replacement.

“ FDA
Milestone
” has the meaning set forth in Section 3.9(a) .    

“ FDA
Milestone
Consideration
” has the meaning set forth in Section 3.9(a) .    

“ Final
Cash
” has the meaning set forth in Section 3.8(b) .

“ Final 
Closing
Adjustment 
Amount
”  means  an  amount  equal  to  (a)  Zero  Dollars  ($0), plus (b)  if  the  Final  Working  Capital  is
greater than the Estimated Working Capital, the difference between the Final Working Capital and the Estimated Working Capital, minus (c) if
the  Final  Working  Capital  is  less  than  the  Estimated  Working  Capital,  the  difference  between  the  Estimated  Working  Capital  and  the  Final
Working Capital, minus (d) if the Final Debt Pay-Off Amount is greater than the Estimated Debt Pay-Off Amount, the difference between the
Final Debt Pay-Off Amount and the Estimated Debt Pay-Off Amount, plus (e) if the Final Debt Pay-Off Amount is less than the Estimated Debt
Pay-Off  Amount,  the  difference  between  the  Estimated  Debt  Pay-Off  Amount  and  the  Final  Debt  Pay-Off  Amount, minus  (f)  if  the  Final
Company  Transaction  Expenses  are  greater  than  the  Estimated  Company  Transaction  Expenses,  the  difference  between  the  Final  Company
Transaction Expenses and the Estimated Company Transaction Expenses, plus (g) if the Final Company Transaction Expenses are less than the
Estimated  Company  Transaction  Expenses,  the  difference  between  the  Estimated  Company  Transaction  Expenses  and  the  Final  Company
Transaction Expenses, minus (h)  if  the Final  Cash is  less  than the Estimated Cash,  the difference between the Estimated Cash and the Final
Cash, plus (i) if the Final Cash is greater than the Estimated Cash, the difference between the Final Cash and the Estimated Cash.

“ Final
Company
Transaction
Expenses
” has the meaning set forth in Section 3.8(b) .

“ Final
Debt
Pay-Off
Amount
” has the meaning set forth in Section 3.8(b) .

“ Final
Working
Capital
” has the meaning set forth in Section 3.8(b) .

“ Financial
Statement
Principles
” has the meaning set forth in the definition of Accounting Rules.

“ Financial
Statements
” has the meaning set forth in Section 4.9(a) .

“ First
Revenue
Milestone
” has the meaning set forth in Section 3.9(a) .    
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“ First
Revenue
Milestone
Consideration
” has the meaning set forth in Section 3.9(a) .  

“ Foreign
Competition
Laws
” means  any non-U.S.  Laws or  Orders  that  are  designed or  intended to  prohibit,  restrict  or  regulate
actions having the purpose or effect of monopolization, lessening of competition or restraint of trade.

“ Foreign
Plan
” has the meaning set forth in Section 4.13(a) .

“ Fundamental
Representations
” means the representations and warranties set forth in Sections 4.1 , 4.2 , 4.3 , 4.4 , 4.5 , 4.6(a)(i) ,
4.16 , and 4.22 .

“ GAAP
” means generally accepted accounting principles in the United States.

“ GLBA
” has the meaning set forth in Section 4.27(a) .

“ Governmental 
Authority
 ”  means  any  (a)  nation  or  government  (whether  foreign  or  domestic),  including  any  federal,  state,
provincial  or  local  municipality,  principality,  commonwealth,  province,  territory,  county,  district  or  other  jurisdiction  of  any  nature  or  other
political  subdivision,  instrumentality  or  authority  thereof,  or  (b)  department,  commission,  bureau,  agency,  authority,  board,  court,  arbitrator,
arbitration  tribunal,  official,  officer,  self-regulatory  authority  or  organization,  or  other  entity  or  body,  domestic  or  foreign  (including  any
multinational,  supra-national  or  quasi-governmental  entity,  body  or  authority),  exercising  executive,  judicial,  regulatory,  administrative,
enforcement, police, military or taxing governmental functions.  

“ Governmental 
Damages
”  means  (a)  any  civil,  administrative  or  criminal  penalties,  assessments  or  fines  paid  or  payable  to  a
Governmental Authority, (b) any restitution, penalties or damages paid to a third party, in each case, resulting from the (i) conviction (including
as a result of the entry of a guilty plea, a consent judgment or a plea of nolo contendere) of the Company or any of its Subsidiaries of a crime or
(ii) settlement or resolution with a Governmental Authority for the purpose of closing a Governmental Investigation, or (c) any administrative
sanctions, injunctive relief, deferred prosecution agreement, non-prosecution agreement, corporate integrity agreement or requirement to alter
business practices imposed by or entered into with any Governmental Authority.

“ Governmental 
Investigation
”  means  an  investigation  or  issuance  of  a  subpoena,  civil  investigative  demand  or  other  formal  or
informal request for information or documents by a Governmental Authority for the purpose of investigating violations of any applicable Laws
(including any Health Care Laws) or imposing criminal sanctions or civil or administrative penalties, fines, damages, sanctions or injunctions on
the Company or any of its Subsidiaries.

“ Group
Health
Plan
” has the meaning set forth in Section 4.27(a) .

“ Hazardous 
Materials
 ”  means  any  wastes,  substances,  radiation,  or  materials  (whether  solids,  liquids  or  gases)  (a)  which  are
hazardous,  toxic,  infectious,  explosive,  radioactive,  carcinogenic,  or  mutagenic;  (b)  which  are  or  become  defined  as  “pollutants,”
“contaminants,” “hazardous materials,” “hazardous wastes,” “hazardous substances,” “chemical substances,” “radioactive materials,” “medical
waste,” “infectious substances,” “regulated waste,” “solid wastes,” or other similar designations in, or otherwise subject to regulation under, any
Environmental  Laws;  (c)  which  contain  without  limitation  polychlorinated  biphenyls  (PCBs),  mold,  methyl-tertiary  butyl  ether  (MTBE),
asbestos or asbestos-containing materials, lead-based paints, urea-formaldehyde foam
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insulation, or petroleum or petroleum products (including crude oil or any fraction thereof); or (d) which pose a hazard to human health, safety,
natural resources, employees, or the environment.

“ Health
Care
Laws
” has the meaning set forth in Section 4.29(a) .

“ HIPAA
” means the Health Insurance Portability and Accountability Act of 1996, as amended, and the Regulations promulgated
and rulings issued thereunder.

“ HSR 
Act
 ”  means  the  Hart-Scott-Rodino  Antitrust  Improvements  Act  of  1976,  as  amended,  and  the  regulations  promulgated
thereunder.

“ Improper
Payment
Laws
” means the FCPA and any other applicable Laws regarding corruption,  bribery, money laundering or
illegal  payments  or  gratuities,  including  the  U.K.  Bribery  Act  2010,  §§  299,  299a/b  and  331  et  seq.  of  the  German  Criminal  Code  (
Strafgesetzbuch
),  and anti-bribery laws of  all  other  jurisdictions in which the Company or any of  its  Subsidiaries  directly or  indirectly does
business.

“ Indebtedness
” means (a) all indebtedness (whether or not contingent) for borrowed money, including any indebtedness incurred to
finance  the  purchase  of  equipment  or  other  property;  (b)  all  obligations  (contingent  or  otherwise)  for  the  deferred  purchase  price  of  assets,
property or services,  including any potential  earn-out,  purchase price adjustment,  releases of “holdbacks” or similar payments,  but excluding
any  Company  Transaction  Expenses  and  any  accounts  payable  or  deferred  liabilities  included  in  the  calculation  of  Working  Capital,  (c)  all
obligations evidenced by notes, bonds, debentures or other similar instruments (whether or not convertible) or arising under indentures, (d) all
indebtedness  created  or  arising  under  any  conditional  sale  or  other  title  retention  agreement  with  respect  to  property,  (e)  all  indebtedness
incurred  under  or  in  connection  with  any  real  property  lease  to  finance,  in  whole  or  in  part,  the  purchase,  construction  or  installation  of
improvements, equipment, fixtures or other property (including any tenant improvement allowance or similar allowance that is required to be
repaid to the landlord under or in connection with any real property lease), (f) all obligations under capital leases, (g) all obligations, contingent
or otherwise, as an account party under acceptance, letter of credit or similar facilities, (h) all obligations in connection with any letter of credit,
banker’s acceptance, guarantee, surety, performance or appeal bond, or similar credit transaction, (i) all obligations under any currency, interest
rate  or  other  hedge  agreement  or  any  other  hedging  arrangement,  (j)  the  aggregate  amount  of  all  prepayment  premiums,  penalties,  breakage
costs, “make whole amounts” costs, fees, expenses and other payment obligations that would arise (whether or not then due and payable) if all
such items referred to in clauses (a) through (i) above were prepaid, extinguished, unwound and settled in full, and (k) all obligations of the kind
referred to in clauses (a) through (i) above secured by (or for which the holder of such obligation has an existing right, contingent or otherwise,
to be secured by) any Lien on property (including accounts and Contract rights) owned by the Company or any of its Subsidiaries, whether or
not the Company or any of its Subsidiaries has assumed or become liable for the payment of such obligation.

“ Indemnified
Person
” has the meaning set forth in Section 9.6(a) .

“ Indemnifying
Person
” means, in relation to any Claim for indemnification under this Agreement, (a) if such indemnification is
sought from the Equityholders prior to the Escrow/Set-Off Remedy End Date (including where recovery is sought directly from the Consenting
Equityholders pursuant to Section 9.2(d)(i)(B) ), the Equityholders’ Representative, acting on behalf of the
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Equityholders  (  provided  that  where  this  Agreement  refers  to  liability  of,  or  requires  payment  by,  the  Indemnifying  Person,  “Indemnifying
Person”  shall  refer  to  the  Equityholders,  rather  than  to  the  Equityholders’  Representative,  and  in  no  event  shall  the  Equityholders’
Representative  have  any  liability  to  any  Parent  Indemnified  Person  for  any  amounts  payable  pursuant  to  Section  9.2(a)  ),  or  (b)  if  such
indemnification is sought from the Equityholders on or after the Escrow/Set-Off Remedy End Date, each Consenting Equityholder from whom
recovery is sought pursuant to Section 9.2(d)(i)(B) .

“ Indemnity
Pro
Rata
Share
” means, with respect to each Consenting Equityholder, and as of any date, the ratio (expressed as a
percentage) calculated by dividing (a) the Merger Consideration received by such Consenting Equityholder on or prior to such date (whether
received in respect of Preferred Stock, Common Stock or Stock Options), by (b) the aggregate Merger Consideration received by all Consenting
Equityholders on or prior to such date (whether received in respect of Preferred Stock, Common Stock or Stock Options).

“ Individual
Claim
Threshold
” has the meaning set forth in Section 9.3(b) .

“ Intellectual
Property
” means any and all  intellectual  property,  including (a)  patents  and provisional  and non-provisional  patent
applications, and all continuations, continuations-in-part, extensions, reissues, divisions or invention disclosures relating thereto; (b) trademarks,
trade names, service marks, logos, trade dress, domain names, and social media accounts and handles, together with all goodwill in any of the
foregoing  and  all  applications  and  registrations  of  the  same;  (c)  copyrights  (including  software  in  source  code  or  object  code  form)  and  all
applications and registrations of the same; (d) moral rights, including the right to the integrity of the work, the right to be associated with the
work  as  its  author  by  name or  under  a  pseudonym and  the  right  to  remain  anonymous;  (e)  rights  of  publicity  and  privacy;  (f)  mask  works,
schematics,  technology,  know-how,  Trade  Secrets,  customer  lists,  technical  information,  technical  data,  process  technology,  specifications,
plans, drawings and blue prints, inventions, improvements thereto, ideas, algorithms, devices, systems, processes, and any and all other tangible
or  intangible  proprietary  information;  (g)  rights  analogous  to  those  set  forth  above;  and  (h)  rights  to  sue  for  past,  present,  and  future
infringement, misappropriation or other unauthorized use of the rights set forth above.

“ Investor
Agreements
” means that certain (a) Amended and Restated Voting Agreement, dated as of May 20, 2014, by and among
the Company and the other signatories thereto, (b) Amended and Restated Right of First Refusal and Co-Sale Agreement, dated as of May 20,
2014, by and among the Company and the other signatories thereto, (c) Amended and Restated Investors’ Rights Agreement, dated as of May
20,  2014,  by  and  among  the  Company  and  the  other  signatories  thereto,  and  (d)  letter  agreement,  dated  October  13,  2017,  by  and  between
KCOF Management VII, L.L.C. and the Company.

“ IRS
” means the United States Internal Revenue Service.

“ IT
Assets
” has the meaning set forth in Section 4.27(d) .

“ Knowledge
”, “ Knowledge
of
the
Company
” and similar formulations means the actual knowledge of a particular fact or other
matter of any individual set forth on Exhibit O ,  or the knowledge any such individual would reasonably be expected to have obtained upon
reasonable inquiry in light of such individual’s position within the Company.  
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“ Law
” means any law, statute, common law, rule, code, executive order, ordinance, Regulation, requirement, administrative ruling

or judgment of any Governmental Authority or any Order, whether preliminary or final, entered by any Governmental Authority.

“ Lease
” has the meaning set forth in Section 4.15(c) .

“ Leased
Real
Property
” has the meaning set forth in Section 4.15(c) .

“ Liability
” or “ Liabilities
” mean debts, liabilities, commitments, losses, deficiencies, duties, charges, claims, damages, demands,
costs, fees, expenses and obligations (including guarantees, endorsements and other forms of credit support), whether accrued or fixed, absolute
or  contingent,  matured or  unmatured,  known or  unknown,  on-  or  off-balance  sheet,  including those  arising  under  any Contract,  law,  statute,
ordinance,  regulation,  rule,  code,  common  law  or  other  requirement  or  rule  enacted  or  promulgated  by  any  Governmental  Authority  or  any
litigation, court action or proceeding, lawsuit, originating application to an employment tribunal, or binding arbitration.

“ Lien
” means any mortgage, pledge, security interest, attachment, encumbrance, lien (statutory or otherwise), license, claim, option,
conditional  sale  agreement,  right  of  first  refusal,  first  offer,  termination,  participation  or  purchase  or  charge  of  any  kind  (including  any
agreement to give any of the foregoing).

“ Losses
” has the meaning set forth in Section 9.2(a) .

“ M6-C
Disc
” means the product described on Exhibit P-1 , as such product may be modified or improved from time to time.

“ M6-L
Disc
” means the product described on Exhibit P-2 , as such product may be modified or improved from time to time.

“ Material
Adverse
Effect
” means any fact, event, change, development, condition, circumstance or effect that, individually or in the
aggregate, (a) is, or would reasonably be expected to be, materially adverse to the business, operations, condition (financial or otherwise), assets
(whether tangible or intangible), liabilities, capitalization or results of operations of the Company or its Subsidiaries, taken as a whole, or (b)
would materially impair or delay the ability of the Company to perform its obligations hereunder, including the consummation of the Merger;
provided that, in the case of the foregoing clause (a), “Material Adverse Effect” shall not include any such fact, event, change, development,
condition, circumstance or effect to the extent it results or arises from (i) any acts of terrorism, sabotage, military action or war (whether or not
declared) or any escalation or worsening thereof, (ii) changes generally affecting (A) the industry in which the Company and its Subsidiaries
operate ,(B) the United States or worldwide economy, (C) financial markets in the United States or worldwide, or (D) political conditions in the
United States or worldwide, (iii)  changes in applicable Law or GAAP, (iv)   any action required to be taken by the Company pursuant to the
terms of this Agreement, (v) failure of the Company to meet internal forecasts or financial projections (it being understood that any fact, event,
change, development, condition, circumstance or effect underlying or contributing to such failure shall not be excluded, and may be taken into
account, in determining whether a Material Adverse Effect has occurred), or (vi) the public announcement of the Merger, except, in each case of
the foregoing clauses (i), (ii) and (iii), if such event, change, development, condition, circumstance or effect disproportionately affects (relative
to other participants in the Company’s industry) the Company.
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“ Material
Company
Trade
Secrets
” has the meaning set forth in Section 4.18(k) .

“ Material 
Compliance 
Violation
 ”  means  any  violation  that  by  its  nature  could  reasonably  require  voluntary  disclosure  to  a
Governmental Authority occurring as a result of any action or omission by any officer, director, manager, managing director, employee, agent
or  Contract  Worker  of  the  Company  or  any  of  its  Affiliates  in  respect  of  any  applicable  Law  (including  Improper  Payment  Laws,  the
International Emergency Economic Powers Act, the Arms Export Control Act, the United Nations Participation Act, the Comprehensive Iran
Sanctions, Accountability and Divestment Act, the Iran and Syria Nonproliferation Act, EAR, OFAC Regulations, other Trade Control Laws,
Anti-Boycott Regulations, or Money Laundering Laws, including the criminal money laundering provisions set forth in Title 18 of the Code).

“ Material
Contracts
” has the meaning set forth in Section 4.7(a) .

“ Merger
” has the meaning set forth in the Recitals.

“ Merger
Consideration
” shall mean the aggregate amount of (a) the Closing Merger Consideration, plus (b) to the extent paid to
Equityholders  pursuant  to  Section  3.8(d)  ,  the  Equityholders  Final  Closing  Adjustment  Consideration,  plus  (c)  to  the  extent  paid  to
Equityholders pursuant to Section 3.10  ,  the  First  Revenue Milestone Consideration, plus (d)  to  the extent  paid to  Equityholders  pursuant  to
Section 3.10 ,  the Second Revenue Milestone Consideration, plus (e) to the extent paid to Equityholders pursuant to Section 3.10 , the FDA
Milestone  Consideration,  plus  (f)  to  the  extent  paid  to  Equityholders  pursuant  to  Section  9.4  ,  the  amounts  deposited  under  the  Escrow
Agreement, plus (g) to the extent paid to the Equityholders pursuant to Section 9.5(d) , the amounts held in the Expense Fund.

“ Merger
Sub
” has the meaning set forth in the Preamble.

“ Merger
Sub
Common
Stock
” has the meaning set forth in Section 3.3 .

“ MEWA
” has the meaning set forth in Section 4.13(d) .

“ Milestone
” has the meaning set forth in Section 3.9(a) .

“ Milestone
Non-Achievement
Notice
” has the meaning set forth in Section 3.10(c) .

“ Money
Laundering
Laws
” has the meaning set forth in Section 4.31 .

“ MS
Warrant
” means that certain Warrant to Purchase Stock, issued as of January 23, 2017, by and between NH Expansion Credit
Fund Holdings LP and the Company, as amended.

“ Neutral 
Auditor
” means BDO USA, LLP or,  if  BDO USA, LLP is  unable  to  serve,  an impartial  nationally  recognized firm of
independent certified public accountants, mutually agreed to by the Equityholders’ Representative and Parent.

“ Non-Defense
Election
” has the meaning set forth in Section 9.7(a) .  

“ Objection
Notice
” has the meaning set forth in Section 3.8(b) .

“ OFAC
Regulations
” has the meaning set forth in Section 4.30(a) .
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“ Open
Source
Software
” has the meaning set forth in Section 4.18(o) .

“ Optionholder
” means the holder of a Stock Option as of immediately prior to the Effective Time.

“ Order
” means any judgment, ruling, order, decision, determination, writ, injunction, ruling or decree of, or any settlement under
the jurisdiction of, any Governmental Authority.

“ Ordinary
R&W
Cap
” means an amount equal to twenty percent (20%) of the sum of (a) the Base Merger Consideration, plus (b) if
the  FDA  Milestone  is  achieved,  the  FDA  Milestone  Consideration,  plus  (c)  if  the  First  Revenue  Milestone  achieved,  the  First  Revenue
Milestone Consideration, plus (d) if the Second Revenue Milestone achieved, the Second Revenue Milestone Consideration.

“ Parent
” has the meaning set forth in the Preamble.

“ Parent
Group
Entities
” has the meaning set forth in Section 3.9(a) .

“ Parent
Indemnified
Person(s)
” has the meaning set forth in Section 9.2(a) .

“ Parent
Representatives
” has the meaning set forth in Section 6.3(a) .

“ Parties
” has the meaning set forth in the Preamble.

“ Party
” has the meaning set forth in the Preamble.

“ Payments
Administrator
” has the meaning set forth in Section 3.4(b) .

“ Payments 
Agreement
”  means  a  Payments  Administration  Agreement  to  be  entered  into  at  or  prior  to  Closing  by  and  among
Parent, the Equityholders’ Representative and the Payments Administrator.

“ Pay-Off
Letter
” has the meaning set forth in Section 7.2(l) .

“ Payout
Schedule
” has the meaning set forth in Section 6.15 .

“ Permitted
Liens
” means (a) statutory liens for Taxes,  which are not  yet  due and payable,  (b)  statutory or common law liens to
secure landlords, lessors or renters under leases or rental agreements confined to the premises rented, (c) deposits or pledges made in connection
with, or to secure payment of, workers’ compensation, unemployment insurance, old age pension or other social security programs mandated
under applicable Laws, (d) statutory or common law liens in favor of carriers, warehousemen, mechanics and materialmen, to secure claims for
labor, materials or supplies, (e) restrictions on transfer of securities imposed by applicable state and federal securities Laws, and (f) prior to the
Closing,  those  Liens  to  secure  the  Existing  Indebtedness  that  are  listed  in Section 4.26 of  the  Company Disclosure  Schedule,  which will  be
released or otherwise terminated at or before the Closing.

“ Person
” means an individual, corporation, partnership, association, trust, unincorporated organization, limited liability company,
joint venture or other entity or group (as defined in Section 13(d)(3) of the Securities Exchange Act of 1934, as amended).
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“ Personal
Data
” means all financial, health, or other personal information, including “nonpublic personal information” as defined

under  GLBA and  “individually  identifiable  health  information”  as  defined  under  HIPAA,  that  identifies,  relates  to,  describes,  is  capable  of
being associated with, or with respect to which there is a reasonable basis to believe the information can be used to identify, an individual .

“ Preferred
Stock
” has the meaning set forth in Section 4.3(a) .

“ Prime
Rate
” means the rate per annum published in The
Wall
Street
Journal
from time to time as the prime lending rate prevailing
during any relevant period.

“ Product
” means any product (including any component thereof) manufactured, shipped, sold, marketed, distributed, or otherwise
introduced into the stream of commerce (including through use in a clinical study) by or on behalf of the Company or any of its Subsidiaries,
including  the  M6-C  Disc,  the  M6-L  Disc  and  any  other  product  sold  within  or  outside  of  the  United  States  by  the  Company  or  any  of  its
Subsidiaries through any distributor or agent or pursuant to any other contractual relationship with any other Person.

“ Product
Revenue
” has the meaning set forth in Section 3.9(a) .

“ Proposed
Final
Cash
” has the meaning set forth in Section 3.8(b) .

“ Proposed
Final
Company
Transaction
Expenses
” has the meaning set forth in Section 3.8(b) .

“ Proposed
Final
Debt
Pay-Off
Amount
” has the meaning set forth in Section 3.8(b).

“ Proposed
Final
Working
Capital
” has the meaning set forth in Section 3.8(b) .

“ Redeemed
Series
D
Share
” has the meaning set forth in Section 3.2(a) .

“ Regulation
” means any rule, regulation, policy or interpretation of any Governmental Authority having the effect of Law.

“ Regulatory
Permits
” has the meaning set forth in Section 4.28(h) .

“ Release
”  means  any  presence  or  exposure  to  or  emission,  spill,  seepage,  leak,  escape,  leaching,  discharge,  injection,  pumping,
pouring, emptying, dumping, disposal, migration, release or threatened release of Hazardous Materials into or upon the environment, including
the air, soil, improvements, surface water, groundwater, sewer, septic system, storm drain, publicly owned treatment works, or waste treatment,
storage, or disposal systems.

“ Remediation
” means any investigation, clean-up, removal action, remedial action, restoration, repair, abatement, response action,
corrective  action,  monitoring,  sampling  and  analysis,  installation,  reclamation,  closure,  or  post-closure  in  connection  with  the  suspected,
threatened or actual Release of Hazardous Materials.

“ Representatives
” means the Company Representatives or the Parent Representatives, as applicable.
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“ Requisite
Holders
” has the meaning set forth in the Charter.

“ Restricted
Parties
” has the meaning set forth in Section 4.30(c) .

“ Scheduled
Company
Intellectual
Property
” has the meaning set forth in Section 4.18(b) .

“ Second
Revenue
Milestone
” has the meaning set forth in Section 3.9(a) .    

“ Second
Revenue
Milestone
Consideration
” has the meaning set forth in Section 3.9(a) .    

“ Section
280G
” has the meaning set forth in Section 6.18 .

“ Selling
Party
” has the meaning set forth in Section 3.9(a) .

“ Series
C
Preferred
Stock
” has the meaning set forth in Section 4.3(a) .

“ Series
C-1
Preferred
Stock
” has the meaning set forth in Section 4.3(a) .

“ Series
D
Holder
” means any holder of shares of Series D Preferred Stock.

“ Series
D
Preferred
Stock
” has the meaning set forth in Section 4.3(a) .

“ Significant
Customer
” has the meaning set forth in Section 4.34 .

“ Significant
Supplier
” has the meaning set forth in Section 4.34 .

“ Special
Meeting
” has the meaning set forth in Section 6.7(b)(i) .

“ Special
Meeting
Date
Deadline
” has the meaning set forth in Section 6.7(b)(i) .

“ Specified
Products
” has the meaning set forth in Section 3.9(a) .    

“ Specified
Terminated
Arrangement
” has the meaning set forth in Section 7.2(y) .

“ Specified
Representations
” means the representations and warranties set forth in Sections 4.8(a) , 4.13 , 4.17 , 4.18 , 4.28 and 4.29
.

“ Stock-Based
Rights
” has the meaning set forth in Section 4.3(e) .

“ Stockholder
Approval
” has the meaning set forth in Section 4.5 .

“ Stockholder
Consent
and
Agreement
” means a duly executed Stockholder Consent and Agreement of Waiver and Release in the
form attached hereto as Exhibit I .

“ Stockholders
” means the holders of Preferred Stock and Common Stock as of immediately prior to the Effective Time (excluding
any such Person that holds only Redeemed Series D Shares).

“ Stock
Option
” means any option, right or other security or instrument that is outstanding and issued under the Company Equity
Plans and directly or indirectly exercisable for shares of Common Stock.
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“ Straddle
Period
” means any Tax period that begins before the date of the Effective Time and ends after the date of the Effective

Time.

“ Subsidiary
”  of  any  Person  means  any  corporation,  partnership,  joint  venture,  limited  liability  company,  trust,  unincorporated
organization, association or other legal entity (a) of which such Person owns, directly or indirectly, at least fifty percent (50%) of the stock or
other equity interests the holder of which is generally entitled to vote as a general partner or for the election of the board of directors or other
governing  body  of  such  corporation,  partnership,  joint  venture,  limited  liability  company,  trust,  unincorporated  organization,  association  or
other legal entity or (b) with which such Person has any arrangement, understanding or agreements entitling such Person to vote as a general
partner or for the election of a majority of the board of directors or other governing body of such corporation, partnership, joint venture, limited
liability company, trust, unincorporated organization, association or other legal entity.

“ Surviving
Corporation
” has the meaning set forth in Section 2.1 .

“ Surviving
Corporation
Common
Stock
” has the meaning set forth in Section 3.3 .

“ SVB
Warrant
” means that certain Warrant to Purchase Stock, issued as of August 21, 2015, by and between Silicon Valley Bank
and the Company.

“ Systems
” has the meaning set forth in Section 4.19(a) .

“ Takeover
Statute
” has the meaning set forth in Section 4.21 .

“ Tax
” or “ Taxes
” means (i) taxes, duties, fees, premiums, assessments, imposts, levies and governmental impositions of any kind,
payable  to  any  federal,  state,  local  or  foreign  Governmental  Authority,  including  (A)  those  on  or  measured  by  or  referred  to  as  income,
franchise,  profits,  gross  receipts,  goods  and  services,  capital, ad 
valorem,
 advance,  corporation,  alternative  or  add-on  minimum,  estimated,
environmental,  disability,  registration,  value  added,  sales,  use,  service,  real  or  personal  property,  capital  stock,  license,  payroll,  withholding,
employment,  social  security,  workers’  compensation,  unemployment  compensation,  utility,  severance,  production,  excise,  escheat,  stamp,
occupation, premiums, windfall profits, transfer or gains, (B) custom duties, and (C) interest, penalties and additions to tax imposed with respect
to any of the foregoing, and (ii) any transferee liability in respect of any items described in clause (i) payable by reason of contract, assumption,
transferee liability, operation of Law or Treasury Regulations Section 1.1502‑6(a) (or any predecessor or successor thereof or any analogous or
similar provisions under Law).

“ Tax
Returns
”  means  returns,  reports,  forms  and  information  statements,  including  any  schedule  or  attachment  thereto  and  any
amendment thereto, with respect to Taxes filed or required to be filed with the IRS or any other Governmental Authority or taxing authority or
agency, domestic, state, local or foreign, including consolidated, combined and unitary tax returns.  

“ Third
Party
Claim
” has the meaning set forth in Section 9.7 .

“ Third
Party
Intellectual
Property
” has the meaning set forth in Section 4.18(b) .

“ Third
Party
Purchasers
” has the meaning set forth in Section 3.9(a) .    

“ Threshold
Amount
” has the meaning set forth in Section 9.3(b) .
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“ Trade
Control
Laws
” has the meaning set forth in Section 4.30(a) .

“  Trade 
Secrets
 ”  means  information,  including  know-how,  customer  lists,  software  (source  code  and  object  code),  technical
information, data, process technology, plans, drawings and blue prints, anywhere in the world that derives independent economic value, actual
or  potential,  from  not  generally  being  known  to,  and  not  being  readily  ascertainable  by  proper  means  by,  other  persons  who  can  obtain
economic value from its disclosure or use and that is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

“ Trailing
Twelve
Month
Period
” has the meaning set forth in Section 3.9(a) .    

“ Transfer
Taxes
” has the meaning set forth in Section 10.6 .

“ Transmittal
Letter
” has the meaning set forth in Section 3.4(d) ..

“ Update
Report
” has the meaning set forth in Section 3.10(a) .

“ Updated
Payout
Schedule
” has the meaning set forth in Section 6.15(d) .

“ VLL
Warrants
” means, collectively, (a) that certain Warrant to Purchase Shares of Preferred Stock of Spinal Kinetics, Inc., issued
as  of  July  30,  2010,  by  and  between  Venture  Lending  &  Leasing  V,  LLC  and  the  Company,  as  amended,  and  (b)  that  certain  Warrant  to
Purchase Shares of Preferred Stock of Spinal Kinetics, Inc., issued as of July 30, 2010, by and between Venture Lending & Leasing VI, LLC
and the Company, as amended.

“ WARN
Act
” has the meaning set forth in Section 4.14(b) .

“ Warrant
” means a warrant to purchase capital stock of the Company.  For the avoidance of doubt, the VLL Warrants, the SVB
Warrant and the MS Warrant each constitute a “Warrant” for purposes of this Agreement.

“ Working 
Capital
”  means  the  working  capital  of  the  Company  and  its  Subsidiaries  (on  a  consolidated  basis)  as  of  12:01  a.m.
Eastern Time on the Closing Date, as determined in accordance with the Accounting Rules; provided
that in no event shall Cash be included in
the calculation of Working Capital.  In the event the Closing does not occur on the last day of a month, then each item identified as a proration
item  on Exhibit  H  and  included  in  the  calculation  of  Working  Capital  shall  be  prorated  to  the  extent  applicable  as  of  the  Closing  Date  by
multiplying the amount of each such item for the full calendar month by a fraction, the numerator of which is the number of days elapsed from
and including the first day of the month in which the Closing Date occurs to but excluding the Closing Date, and the denominator of which is
the total number of days in such month; provided
that to the extent items may be determined on a daily basis, such amounts will be allocated on
a daily basis.

“ Written
Consent
First
Deadline
” has the meaning set forth in Section 6.7(a) .

“ Written
Consent
Second
Deadline
” has the meaning set forth in Section 6.7(b) .
 
“ Working
Capital
Calculation
Method
” has the meaning set forth in the definition of Accounting Rules.

*              *              *              *              *
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EXHIBIT M

EQUITYHOLDERS’ REPRESENTATIVE

The  provisions  set  forth  in  this  Exhibit  M  are  an  integral  part  of  this  Agreement  and  shall  apply  to,  and  be  binding  upon  and
enforceable against, all Parties and the Equityholders.

(a)  Actions  .    The  Equityholders’  Representative  may  take  any  action  which  he,  she  or  it  believes
is  necessary,  advisable or  appropriate  under this  Agreement  or  the agreements  ancillary hereto (including the Escrow Agreement)  for,  in  the
name and on behalf of the Equityholders, as fully as if the Equityholders were acting on their own behalf, including (i) executing and delivering
the Escrow Agreement as Equityholders’ Representative, (ii) acting for each of the Equityholders with respect to any post-Closing adjustment of
the Working Capital, Debt Pay-Off Amount, Company Transaction Expenses or Cash pursuant to Section 3.8 , (iii) giving and receiving any
notice  or  instruction  permitted  or  required  under  this  Agreement  or  the  Escrow  Agreement  by  the  Equityholders’  Representative  or  any
Equityholder,  (iv)  interpreting all  of  the terms and provisions of  this  Agreement  and the Escrow Agreement,  (v)  authorizing payments  to  be
made  with  respect  hereto  or  thereto,  (vi)  obtaining  reimbursement  as  provided  for  herein  for  all  out-of-pocket  fees  and  expenses  and  other
obligations  of  or  incurred  by  the  Equityholders’  Representative  in  connection  with  this  Agreement  and  the  agreements  ancillary  hereto
(including the Escrow Agreement),  (vii)  contesting or defending all  indemnity Claims pursuant to Section 9.2 of this Agreement (a “ Parent
Indemnity
Claim
”), (viii) consenting to, compromising or settling all Parent Indemnity Claims, (ix) conducting negotiations with Parent and its
Affiliates and agents regarding such Claims, (x) dealing with Parent and the Escrow Agent under this Agreement and the Escrow Agreement
with  respect  to  all  matters  arising  under  this  Agreement  and  the  Escrow  Agreement,  (xi)  taking  any  and  all  other  actions  specified  in  or
contemplated  by  this  Agreement  and  the  Escrow  Agreement,  (xii)  engaging  counsel,  accountants  or  other  agents  in  connection  with  the
foregoing  matters,  and  (xiii)  taking  all  actions  necessary,  appropriate  or  advisable  in  the  judgment  (in  its,  his  or  her  sole  discretion)  of  the
Equityholders’ Representative for the accomplishment of the foregoing.  The Equityholders’ Representative shall have authority and power to
act in the name and on behalf of each Equityholder with respect to the disposition, settlement or other handling of all Claims under Section 9.2
or  the Escrow Agreement  and all  related rights  or  obligations arising under this  Agreement  or  the Escrow Agreement.    Without  limiting the
generality  of  the  foregoing,  after  the  Effective  Time and  to  the  extent  permitted  by  the  DGCL (and,  to  the  extent  applicable,  the  CCC),  the
Equityholders’ Representative shall have full power and authority for, in the name and on behalf of all such Equityholders and such successors
to interpret all the terms and provisions of this Agreement and the Escrow Agreement and to consent to any amendment hereof or thereof.  The
Equityholders’  Representative  shall  have  no  duties  or  obligations  except  those  expressly  set  forth  in  this  Agreement  and  in  the  Escrow
Agreement.  No bond shall be required of the Equityholders’ Representative.

(b)  Authorization  .    Without  limiting  the  foregoing  or  any  other  provision  of  this  Agreement,  the
Equityholders’ Representative hereby is authorized and empowered after the Effective Time, for all purposes under this Agreement and for, in
the name and on behalf of the Equityholders, to:

(i)  receive  all  notices  or  documents  given  or  to  be  given  to  any  of  the
Equityholders by Parent or any of its Affiliates or the Escrow Agent pursuant to this Agreement or to the Escrow Agreement or in connection
herewith or therewith and to receive and accept service of
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legal process in connection with any suit or proceeding arising under this Agreement or the Escrow Agreement;

(ii)  engage  counsel,  and  such  accountants  and  other  advisors  on  behalf  and  for
the benefit of the Equityholders and incur such other expenses on behalf of any of the Equityholders in connection with this Agreement or the
Escrow Agreement and the transactions contemplated hereby or thereby as the Equityholders’ Representative may in its sole discretion deem
necessary, appropriate and advisable;

(iii)  take  such  other  action  as  the  Equityholders’  Representative  or  any  of  the
Equityholders is authorized to take under this Agreement or the Escrow Agreement;

(iv)  receive  all  documents  or  certificates  and  make  all  determinations,  on
behalf of any of the Equityholders, required or permitted under this Agreement or the Escrow Agreement;

(v)  take  all  such  other  actions  as  the  Equityholders’  Representative  may  in  its
sole  discretion  deem  necessary  or  appropriate  to  consummate  this  Agreement  or  the  Escrow  Agreement  and  the  transactions  contemplated
hereby and thereby ;

(vi)  take  all  such  action  as  may  be  necessary  to  carry  out  any  of  the
transactions contemplated by this Agreement and the Escrow Agreement;

(vii)  take  all  such  action  as  the  Equityholders’  Representative  may  in  its  sole
discretion deem necessary or appropriate in connection with any waiver of any obligation of Parent or the Surviving Corporation;

(viii)  take  all  such  action  as  the  Equityholders’  Representative  may  in  its  sole
discretion deem necessary or appropriate in respect of any post-Closing adjustment of the Working Capital, Debt Pay-Off Amount, Company
Transaction Expenses or Cash pursuant to Section 3.8 ; and

(ix)  take  all  such  action  as  the  Equityholders’  Representative  may  in  its  sole
discretion  deem  necessary  or  appropriate  in  respect  of  any  Claims  for  which  indemnification  is  sought  pursuant  to  Article  9  (including
contesting, disputing or settling any such Claims, or defending (or participating in the defense of) any Third Party Claims).

All  actions,  decisions  and  instructions  of  the  Equityholders’  Representative  that  are  within  the  scope  of  the  authority  of  the  Equityholders’
Representative, as set forth in Section 9.5 and this Exhibit M , shall be conclusive and binding upon all of the Equityholders.

(c)  Exculpation  and  Indemnification  of  Equityholders’  Representative  .    The  Equityholders’
Representative  will  incur  no  liability  of  any  kind  to  any  Equityholder  with  respect  to  any  action  or  omission  by  the  Equityholders’
Representative in connection with the Equityholders’ Representative’s services pursuant to this Agreement and any agreements ancillary hereto
(including the Escrow Agreement), except in the event of liability directly resulting from the Equityholders’ Representative’s fraud or willful
misconduct.  The  Equityholders’  Representative  shall  not  be  liable  to  any  Equityholder  for  any  action  or  omission  pursuant  to  the  advice  of
counsel. The Equityholders shall indemnify, defend and hold harmless the Equityholders’ Representative from and against any
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and  all  losses,  liabilities,  damages,  claims,  penalties,  fines,  forfeitures,  actions,  fees,  costs  and  expenses  (including  the  fees  and  expenses  of
counsel and experts and their staffs and all expense of document location, duplication and shipment) (collectively, “ Representative
Losses
”)
arising  out  of  or  in  connection  with  the  Equityholders’  Representative’s  execution  and  performance  of  this  Agreement  and  any  agreements
ancillary hereto, in each case as such Representative Loss is suffered or incurred; provided
that in the event that any such Representative Loss is
finally  adjudicated  to  have  been  directly  caused  by  the  fraud  or  willful  misconduct  of  the  Equityholders’  Representative,  the  Equityholders’
Representative will reimburse the Equityholders the amount of such indemnified Representative Loss to the extent attributable to such fraud or
willful  misconduct.  If  not  paid  directly  to  the  Equityholders’  Representative  by  the  Equityholders,  any  such  Representative  Losses  may  be
recovered by the Equityholders’ Representative from the funds in the Expense Fund; provided
that while this section allows the Equityholders’
Representative to be paid from the aforementioned source of funds, this does not relieve the Equityholders from their obligation to promptly pay
such Representative Losses as they are suffered or incurred, nor does it prevent the Equityholders’ Representative from seeking any remedies
available to it  at  law or  otherwise.  In no event  will  the Equityholders’  Representative be required to advance its  own funds on behalf  of  the
Equityholders  or  otherwise.  Notwithstanding  anything  in  this  Agreement  to  the  contrary,  any  restrictions  or  limitations  on  liability  or
indemnification  obligations  of  the  Equityholders  set  forth  elsewhere  in  this  Agreement  are  not  intended  to  be  applicable  to  the  indemnities
provided to the Equityholders’ Representative in this paragraph. The foregoing indemnities will survive the Closing, the resignation or removal
of the Equityholders’ Representative or the termination of this Agreement.

(d)  Reasonable  Reliance  .    In  the  performance  of  its,  his  or  her  duties  hereunder,  the
Equityholders’  Representative  shall  be  entitled  to  rely  upon  any  document  or  instrument  reasonably  believed  by  the  Equityholders’
Representative to be genuine,  accurate as to content and signed by any Equityholder or by Parent or the Escrow Agent.    The Equityholders’
Representative may assume that any Person purporting to give any notice in accordance with the provisions hereof has been duly authorized to
do so.

(e) Attorney-in-Fact .  

(i)  The  Equityholders’  Representative  is  hereby  appointed  and  constituted  the
true and lawful attorney-in-fact and agent of each Equityholder, with full power in his, her or its name and on his, her or its behalf to act on his,
her  or  its  behalf  in  connection  with  this  Agreement  and  the  agreements  ancillary  hereto  (including  the  Escrow  Agreement)  in  the  absolute
discretion of the Equityholders’ Representative, and in general to do all things and to perform all acts including executing and delivering the
Escrow Agreement and any other agreements, certificates, receipts, instructions, notices or instruments contemplated by or deemed advisable in
connection with this Agreement and the agreements ancillary hereto (including the Escrow Agreement).

(ii)  This  power  of  attorney  and  all  authority  hereby  conferred  is  granted  and
shall be irrevocable and shall not be terminated by any act of any Equityholder or by operation of Law, whether by such Equityholder’s death,
disability, protective supervision or any other event.  Without limitation to the foregoing, this power of attorney is to ensure the performance of
a special obligation and, accordingly, each Equityholder hereby renounces its, his or her right to renounce this power of attorney unilaterally.

(iii)  Each  Equityholder  hereby  waives  any  and  all  defenses  which  may  be
available to contest, negate or disaffirm the action of the Equityholders’ Representative taken in good
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faith under this Agreement or any agreement ancillary hereto (including the Escrow Agreement) pursuant to the authority granted in this Exhibit
M .

(iv)  Notwithstanding  the  power  of  attorney  granted  in  this  Exhibit  M  ,  no
agreement,  instrument,  acknowledgement  or  other  act  or  document  shall  be  ineffective  by  reason  only  of  the  Equityholders  constituting  a
Majority in Interest having signed or given such directly instead of the Equityholders’ Representative.  For purposes of this Agreement, the term
“ Majority
in
Interest
” shall mean Equityholders representing a majority in interest of the consideration payable under this Agreement.

(f)  Removal  of  Equityholders’  Representative  ;  Authority  of  Successor  Equityholders’
Representative .  Equityholders who in the aggregate constitute at least a Majority in Interest shall have the right, upon not less than ten (10)
days’  written  notice,  at  any  time  during  the  period  prior  to  the  Escrow/Set-Off  Remedy  End  Date  to  remove  the  then  acting  Equityholders’
Representative  and  to  appoint  a  successor  Equityholders’  Representative;  provided, 
however,
 that  neither  such  removal  of  the  then  acting
Equityholders’  Representative  nor  such  appointment  of  a  successor  Equityholders’  Representative  shall  be  effective  until  the  delivery  to  the
Escrow Agent  (so  long  as  the  Escrow Fund  remains)  of  executed  counterparts  of  a  writing  signed  by  each  such  Equityholder  constituting  a
Majority in Interest with respect to such removal and appointment, together with an acknowledgment signed by the successor Equityholders’
Representative  appointed  in  such  writing  that  he  or  she  accepts  the  responsibility  of  successor  Equityholders’  Representative  and  agrees  to
perform  and  be  bound  by  all  of  the  provisions  of  this  Agreement  applicable  to  the  Equityholders’  Representative.    Each  successor
Equityholders’  Representative  shall  have  all  of  the  power,  authority,  rights  and  privileges  conferred  by  this  Agreement  and  the  Escrow
Agreement upon the original Equityholders’ Representative, and the term “ Equityholders’ Representative ” as used herein and in the Escrow
Agreement shall be deemed to include any interim or successor Equityholders’ Representative.

(g)  Resignation  of  Equityholders’  Representative  .    The  Person  acting  as  Equityholders’
Representative may resign at any time upon no less than twenty (20) days’ notice to (i) Parent in accordance with Section 11.2 hereof, (ii) the
Equityholders  at  their  respective  last  known  addresses,  as  reflected  in  the  records  of  the  Payments  Administrator  and  (iii)  if  the  Escrow
Agreement then remains in effect,  the Escrow Agent at  the address set  forth in the Escrow Agreement.    If  the Equityholders’ Representative
shall give notice of its, his or her intent to resign, or is unable to or ceases to act as the Equityholders’ Representative for any reason, the holders
of twenty-five percent (25%) or more, in aggregate, of the shares of Preferred Stock and Common Stock (excluding shares of Series D Preferred
Stock) outstanding as of immediately prior to the Effective Time (with each share of Common Stock entitled to one vote per share and with
each share of Preferred Stock entitled to the number of votes equal to the largest number of whole shares of Common Stock into which such
share of Preferred Stock could be converted at the Effective Time) may appoint a successor Equityholders’ Representative by written notice to
(A) Parent in accordance with Section 11.2 hereof, (B) each other former holder of shares of Preferred Stock and Common Stock (other than
any such holders who held only shares of Series D Preferred Stock) at such former holder’s last known address, as reflected in the records of the
Payments  Administrator  and  (C)  if  the  Escrow  Agreement  then  remains  in  effect,  the  Escrow  Agent  at  the  address  set  forth  in  the  Escrow
Agreement; provided
, however
, that if more than one successor Equityholders’ Representative shall be proposed on or before the date that is
twenty (20) days after the Equityholders’ Representative shall give notice of intent to resign, or is unable to or ceases to act as Equityholders’
Representative, by holders of twenty-five percent (25%) or more, in aggregate, of the shares of Preferred Stock and
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Common Stock (excluding shares of Series D Preferred Stock)  outstanding as of immediately prior to the Effective Time (with each share of
Common Stock entitled to one vote per share and with each share of Preferred Stock entitled to the number of votes equal to the largest number
of whole shares of Common Stock into which such share of Preferred Stock could be converted at the Effective Time), the successor proposed
by  holders  of  the  largest  number  of  such  shares  outstanding  as  of  immediately  prior  to  the  Effective  Time  shall  serve  as  the  successor
Equityholders’  Representative.    After  the Equityholders’  Representative’s resignation or removal hereunder,  the provisions of this Exhibit M
shall  continue  in  effect  with  respect  to  the  Equityholders’  Representative  who  resigned  or  was  removed  in  respect  of  any  actions  taken  or
omitted to be taken by Equityholders’ Representative while he, she or it was acting as Equityholders’ Representative.

(h)  Actions  of  Equityholders’  Representative  .    Any  action  taken  by  the  Equityholders’
Representative  pursuant  to  the  authority  granted  in  this  Exhibit  M  shall  be  effective  and  absolutely  binding  on  each  Equityholder
notwithstanding  any  contrary  action  of,  or  direction  from,  any  Equityholder,  except  in  the  case  of  fraud  or  willful  misconduct  by  the
Equityholders’ Representative.
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Exhibit 31.1

CERTIFICATION

I, Bradley R. Mason, certify that:

1. I have reviewed this quarterly report on Form 10-Q for the quarterly period ended March 31, 2018, of Orthofix International N.V.;

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the
statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered by this report;

3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the financial
condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this report;

4. The registrant’s other certifying officer(s) and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in Exchange
Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the registrant
and have:

 a. designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to
ensure that material information relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those
entities, particularly during the period in which this report is being prepared;

 b. designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our supervision,
to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for external purposes in
accordance with generally accepted accounting principles;

 c. evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the
effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; and

 d. disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent fiscal
quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that has material affected, or is reasonably likely to materially affect,
the registrant’s internal control over financial reporting; and

5. The registrant’s other certifying officer(s) and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the
registrant’s auditors and the audit committee of the registrant’s board of directors (or persons performing the equivalent functions):

 a. all significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably likely
to adversely affect the registrant’s ability to record, process, summarize and report financial information; and

 b. any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal control over
financial reporting.

 
Dated: April 30, 2018 By:   /s/ BRADLEY R. MASON
  Name:   Bradley R. Mason
 Title:   President and Chief Executive Officer

 



Exhibit 31.2

CERTIFICATION

I, Doug Rice, certify that:

1. I have reviewed this quarterly report on Form 10-Q for the quarterly period ended March 31, 2018, of Orthofix International N.V.;

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the
statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered by this report;

3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the financial
condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this report;

4. The registrant’s other certifying officer(s) and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in Exchange
Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the registrant
and have:

 a. designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to
ensure that material information relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those
entities, particularly during the period in which this report is being prepared;

 b. designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our supervision,
to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for external purposes in
accordance with generally accepted accounting principles;

 c. evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the
effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; and

 d. disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent fiscal
quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that has material affected, or is reasonably likely to materially affect,
the registrant’s internal control over financial reporting; and

5. The registrant’s other certifying officer(s) and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the
registrant’s auditors and the audit committee of the registrant’s board of directors (or persons performing the equivalent functions):

 a. all significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably likely
to adversely affect the registrant’s ability to record, process, summarize and report financial information; and

 b. any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal control over
financial reporting.

 
Dated: April 30, 2018 By:   /s/ DOUG RICE

 Name:   Doug Rice
 Title:   Chief Financial Officer

 



Exhibit 32.1

CERTIFICATION PURSUANT TO 18 U.S.C. SECTION 1350,
AS ADOPTED PURSUANT TO SECTION 906

OF THE SARBANES-OXLEY ACT OF 2002

In connection with the Quarterly Report of Orthofix International N.V. (“Orthofix”) on Form 10-Q for the quarterly period ended March 31, 2018, (the
“Report”), as filed with the Securities and Exchange Commission on the date hereof, Bradley R. Mason, Chief Executive Officer and President of Orthofix, and Doug
Rice, Chief Financial Officer, each certify, pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of 2002, that, to his
knowledge:

1. The Report fully complies with the requirements of Section 13(a) or 15(d) of the Securities Exchange Act of 1934; and

2. The information contained in the Report fairly presents, in all material respects, the financial condition and results of operations of Orthofix.
 
Dated: April 30, 2018 /s/ BRADLEY R. MASON

 Name:  Bradley R. Mason
 Title:  President and Chief Executive Officer
   
   
Dated: April 30, 2018 /s/ DOUG RICE

 Name:  Doug Rice
 Title:  Chief Financial Officer

 


